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THE EUROPEAN UNION AS A MEMBER 
OF THE WORLD TRADE ORGANIZATION

The form of co-operation between the EU and the WTO, as it is at this point in time, 
is an outcome of two parallel processes – one occurring among the European coun-
tries, gradually leading them towards the final stage of economic integration, and the 
other that has been taking place within the GATT/WTO system. Because of that, the 
EU’s participation in the WTO is a complicated issue, both on the grounds of EU law 
as well as on the grounds of international trade law.

In order to examine the relationship between the EU and the GATT/WTO, it is nec-
essary to briefly describe the integration process that has been taking place in Europe 
for more than 60 years now. It will help show the difference between the shape of the 
European integration structure when this relation started, and how it functions as a part 
of the GATT/WTO system nowadays.

According to the Hungarian economist Béla Balassa, there are six stages of devel-
opment of every economic integration structure (Balassa, 1961: p. 1–18). The first is 
a Preferential Trading Area (PTA), achieved by giving preferential market access to cer-
tain products from certain countries, usually by reducing tariffs without eliminating 
them completely. The European Union (EU) has such agreements with approximately 
70 countries of the ACP (Africa, the Caribbean and the Pacific). The majority of those 
countries are former colonies of EU member states. Usually in those PTA agreements 
there are also special provisions regarding access to funds created to maintain price sta-
bility in the agricultural and mining markets of those countries. These provisions guar-
antee regular supplies of raw materials to the EU (Nacewska-Twardowska, 2010: p. 160).

The second stage is a Free Trade Area (FTA). It is based on an international treaty 
between at least two countries in which they agree on trading goods (usually industrial 
and highly processed products, rather than agricultural produce) freely between them-
selves. At the same time, the way they trade with third countries (countries from out-
side the FTA) is not regulated by the agreement, so in those trade relations they are al-
lowed to keep the national tariffs. There are many examples of FTAs around the world, 
including the North American Free Trade Agreement (NAFTA) between Canada, the 
US and Mexico; the European Free Trade Association (EFTA) existing between Ice-
land, Norway, Switzerland and Liechtenstein; the Latin American Free Trade Associa-
tion (LAFTA), concluded by Argentina, Brazil, Chile, Mexico, Paraguay, Peru, and Uru-
guay, which later transformed into the Latin American Integration Association which 
now has 12 member states; or the Baltic Free Trade Area (BAFTA) which existed be-
tween Estonia, Latvia and Lithuania until 2004 when those countries became member 
states of the EU. The EU itself has never been a classic FTA, ‘leaping’ this particular stage 
in a way, as its predecessor, the European Economic Community (EEC) was founded 
as a customs union. Nevertheless, the EU has concluded FTA agreements with many 
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third countries, such as Chile, Colombia, Peru and South Africa. Very often FTAs be-
tween the EU and the third countries are also created by Associated Agreements, e.g. 
with Algeria, Egypt, Morocco, Montenegro, Albania and Serbia.

The third step for economic integration organisation is a customs union (CU). It can 
be defined as an FTA in which countries agree to adopt common external barriers. This 
means that, unlike in an FTA, countries bound by a CU cannot keep national tariffs for 
products from third countries, but that those products, while entering a CU, regardless 
of which country, are subjected to the unified tariff. While an FTA is usually only an in-
ternational agreement, a CU has to have some sort of organisational structure (in order 
to divide income from collected duties between the countries of the CU), and very of-
ten takes the shape of an international organisation. Current examples of a CU are the 
Andean Community (CAN) among Bolivia, Colombia, Ecuador and Peru; the South-
ern African Customs Union (SACU) comprising Botswana, Lesotho, Namibia, South 
Africa and Swaziland, and the Southern Common Market (Spanish: Mercado Común 
del Sur – Mercosur) existing between Argentina, Bolivia, Brazil, Paraguay, Uruguay 
and Venezuela. Since every common market and customs and monetary union is also 
a CU, the EU itself is a customs union as well. Since its creation, the European Eco-
nomic Community (EEC) was supposed to become a CU. The legal grounds for it were 
made by Article 9 of the Treaty of Rome concluded in 1957 which provided that “the 
Community shall be based upon a customs union covering the exchange of all goods and 
comprising both the prohibition, as between Member States, of customs duties on impor-
tation and exportation and all charges with equivalent effect and the adoption of a com-
mon customs tariff in their relations with third countries.”1 The EEC became a customs 
union in 1968 (Edward, Lane, 2013: p. 446). However, according to some scholars, the 
EEC became a customs union much later, when all the legal instruments that form the 
Common Trade Policy came into force (Lasok, 1998: p. 2–4).

The next step of economic integration is a common market. As already stated, every 
common market is a customs union where there is also the free movement of goods, 
services, capital and labour, as well as common policies on product regulation (common 
standards). Apart from the EU, another example of a common market is the Caribbe-
an Community (CARICOM) established by Barbados, Jamaica, Guyana and Trinidad 
& Tobago, and now associates 15 Caribbean nations and dependencies. The European 
Coal and Steel Community (ECSC), which was established by the Treaty of Paris signed 
in 1951, was another example of a common market, but limited only to two products 
– coal and steel. The EEC set the goal of becoming an internal market (which is more 
advanced than a common market, as trade barriers between member states are reduced 
almost completely) in the Single European Act,2 adopted in 1986. In Article 13 it was 
stated that “The Community shall adopt measures with the aim of progressively estab-
lishing the internal market over a period expiring on 31 December 1992.” The goal was 

 1 The Treaty establishing the European Economic Community signed on 25 March 1957 in Rome. The 
original version of the Treaty can be found on the EU website (http://eur-lex.europa.eu/) in authentic lan-
guages: French, Italian, German, Dutch or, in English, on the Centre for European Studies website (French: 
Centre virtuel de la connaissance sur l’Europe) (http://www.cvce.eu/). 
 2 Single European Act, signed at Luxembourg on 17 February 1986 and at The Hague on 28 February 
1986 , OJ L 169 of 29.6.1987.
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indeed achieved within the stated period of time, and from 1993 the EU functioned as 
an internal market.

The fifth step of integration is an economic and monetary union, which is a common 
market with a common currency. There are a few examples of economic and monetary 
unions made on bilateral relations, like the one existing between Switzerland and Li-
chtenstein. A good example of an economic and monetary union consisting of sever-
al countries is the Eastern Caribbean Currency Union (ECCU), composed of Antigua 
and Barbuda, Dominica, Grenada, St. Kitts and Nevis, St. Lucia, and St. Vincent and 
the Grenadines, and using a common currency – the East Caribbean dollar. As for the 
EU, the Eurozone is also an example of an economic and monetary union, though the 
EU has not properly reached this stage of integration yet, since only 18 of the 28 mem-
ber states use the Euro as their currency so far. Moreover, it is uncertain whether the 
EU will reach this stage any time in the future, as three countries – the UK, Denmark 
and Sweden – have decided not to use the Euro.3 The other countries are obliged to 
join the Eurozone once they meet the criteria to do so.

The final stage would be complete economic integration, at which point there would 
be full monetary union and complete harmonisation of economic policy, which means 
that it would not be under the control of the member states anymore. This stage is pure-
ly theoretical, as no integration organisation in history has ever achieved it.

Bearing in mind the steps that the EEC (and then the EU) had to take in order to reach 
its current level of the integration, it is clear that when the GATT was signed in 1947, 
the EEC (and not even the ECSC) had not been established yet. On the other hand, in 
1951 when the Treaty of Paris was signed, all six countries – Belgium, Italy, Luxemburg, 
Netherlands, Germany and France – had already signed the GATT. What is even more, 
there was a customs union existing between three Benelux countries at that time. This 
customs union was explicitly listed in Annex C to Article 1.2(b) as territories that were 
an exemption to the duty of eliminating any preferences that were against the most-fa-
voured-nation clause. The most-favoured-nation clause obliged the states to accord any 
advantage, favour, privilege or immunity that they have granted to any product from 
one country to a like product originating in or destined for the territories of all other 
contracting parties (Puślecki, Skrzypczyńska, 2011, p. 11–12). Naturally, free trade ar-
eas and customs unions are, by definition, inconsistent with the most-favoured-nation 
clause, as a reduction of trade barriers takes place only within the area or the union.

Despite the historical exceptions to the most-favoured-nation clause, such as the cus-
toms union between the Benelux countries, the GATT anticipates another type of ex-
ception. Article XXIV (5) states that “the provisions of this Agreement shall not prevent, 
as between the territories of contracting parties, the formation of a customs union or of 
a free-trade area.” One of the conditions for a customs union to fall within the scope of 
Article XXIV is that duties and other restrictive regulations of commerce will be elim-
inated with respect to substantially all the trade (SAT) between the constituent territo-
ries of the union, or at least with respect to substantially all trade in products originat-
ing in such territories. According to this provision, the ECSC could not be considered 
as a customs union forming an exception to the most-favoured-nation clause under 

 3 The UK and Denmark negotiated the permanent derogation in this field, while Sweden did not join 
the ERM II (because of the negative result of the referendum) and thus failed to fulfill the criteria for in-
troducing euro. 



51

Article XXIV, because it was limited only to coal and steel, thus it did not meet the SAT 
condition. The ECSC had to use another possibility, provided for in Article XXV. Un-
der this article, it is possible, in exceptional circumstances not elsewhere provided for 
in the GATT, to waive an obligation imposed by the GATT upon a contracting party, 
particularly the most-favoured-nation clause. In order to obtain such a waiver, the de-
cision has to be approved by a two-thirds majority of the votes cast of the contracting 
parties. The ECSC was granted a waiver in 1952.4

In the case of the EEC, since it had a general character, not limited only to some cat-
egories of products, it became an exemption to the most-favoured-nation clause based 
on Article XXIV. According to this particular issue it is worth to be mentioned that, 
apart from the SAT condition fulfilled by the EEC, Article XXIV states that, with re-
spect to a customs union, the duties and other regulations of commerce imposed at the 
institution of any such union will not, on the whole, be higher or more restrictive than 
the general incidence of the duties and regulations of commerce applicable in the con-
stituent territories prior to the formation of the union. Taking this provision into ac-
count, the EEC established the common external tariff (CET) based on the arithmetic 
mean of the tariffs of six countries. Among those countries, Belgium, Luxemburg and 
the Netherlands had much higher tariffs than the rest of the member states of the EEC 
(France, Italy and Germany), whereas their share in trade was rather insignificant in 
comparison to the share of the latter three. As a result, from the perspective of the third 
countries, the tariffs for most goods became higher than they had been before (Czubik, 
2002: p. 276–278). However, such a solution could not be considered as a violation of 
the GATT, as Article XXIV states that the CET shall not, on the whole, be higher than 
tariffs prior to the creation of the union. Nonetheless, there was a conclusion drawn 
from that case. In the Interpretation to the GATT, it was been stated that “the general 
incidence of the duties applied before and after the formation of a customs union shall be 
based upon an overall assessment of weighted average tariff rates and of customs duties 
collected.” Such a weighted average should be calculated taking into consideration the 
share in trade of all the countries that are parties of the given customs union.

Usually when one international organisation wants to co-operate with another one, 
the co-operation is done by taking administrative or diplomatic measures, and when 
an international organisation wants to participate in the work of another international 
organisation, it does so by gaining the formal status of an observer (MacLeod, Hendry, 
Hyett, 1998: p. 165–170). The situation where one international organisation is a regu-
lar member of another international organisation is rather unique, although there are 
many examples5 of international organisations of which the EU is a member, equal to 
states. Such a situation exists due to EU law, and is strictly connected with the issue of 
the EU’s external competence. External competence means taking such actions as ne-
gotiating and concluding international agreements with non-member states and other 
international organisations. This competence can be exclusive of the EU, when exer-

 4 Document L/66 – European Coal and Steel Community – Presentation of Waiver of 18/11/1952, avail-
able on the WTO website http://www.wto.org/.
 5 E.g. the Food and Agriculture Organisation of the United Nations (FAO), the European Bank for Re-
construction and Development (EBRD), the Hague Conference on Private International Law (HCCH), 
the International Tropical Timber Organisation (ITTO), the International Coffee Organisation (ICO), the 
International Cocoa Organisation (ICCO), and the International Olive Oil Council (IOOC).
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cised entirely by the EU, or shared between the EU and the member states, when ex-
ercised either by the EU or by the member states. After the reform made by the Treaty 
of Lisbon, it is precisely stated in the treaties in which areas the EU has which kind of 
competence.6 If the range of activities of the international organisation falls into a field 
of EU exclusive competence, the member states should not maintain relations with it 
individually, but it should be the EU doing it instead. Such a rule, called the principle 
of parallelism between internal and external powers (Leal-Arcas, 2004: p. 10–11), was 
formulated by the Court of Justice of the European Union (CJUE) in its famous ERTA 
ruling7 from 1971.

When the EEC became a customs union, it was clear that, for some crucial areas of 
international trade, it was the EEC that became responsible, not the member states. 
In other words, in those areas that belonged to the competence that the EEC took over 
from the member states, it became entitled to represent them within the GATT system 
(Nowak-Far, 2008: p. 11), as was clearly stated by the CJEU in many rulings.8 Nothing 
changed in that matter in 1992 when the EU was created, because it was not granted le-
gal personality, thus, under international law, it could not signed treaties or be a mem-
ber of international organisations.9

With EU membership in the WTO, the problem is that the EU does not have exclusive 
external competence in all the areas covered by the GATT/WTO legislation. To some 
of those areas, like public auction, common agriculture policy or environmental pro-
tection, the shared competence between the EU and member states applies. Because of 
that, the EU membership in the WTO is somehow mixed – both the EU and 28 mem-
ber states are members of the WTO, making 29 WTO members altogether (Steinberg-
er, 2006: p. 839–840).

There is also another, historical, reason for this solution. As has been already noted, 
the EU is a customs union. Even though it was states that were signatories to the GATT, 
the rights and the duties are given to the separate “customs territories”.10 Of course, those 
“customs territories” usually coincide with the territories of states, but not always. For 
example, the Faroe Islands,11 which are a part of Denmark, are a separate customs ter-
ritory and are able to negotiate their own trade agreements within the GATT/WTO 
system, as well as Hong Kong, which is formally a part of China, but was a signatory 
of the GATT and has been a member of the WTO long before China joined it in 2001 
(Czubik, Kuźniak, 2004: p. 68). The same rule applies for a group of states that are in-
tegrated on the basis of a customs union, like the EEC and now the EU. Later, when the 
WTO was created, a provision was added to the Marrakesh Agreement (Article XII) 
which explicitly said that “any State or separate customs territory possessing full autono-

 6 The areas of exclusive competence of the EU are listed in Article 3 of the Treaty on the Functioning 
of the European Union (TFEU) and the areas of shared competence are listed in Article 4 of the TFEU. 
 7 C-22/70 Commission v. Council, 1971.
 8 E.g. joined cases C-21/72 & C-24/74 International Fruit Company NV v. Produktschap voor Groent-
en en Fruit, 1972; case C-38/75 Douaneagent der NV Nederlandse Spoorwegen v. Inspecteur der invoer-
rechten en accijnzen, 1975; case 70/87 Fédération de l’industrie de l’huilerie de la CEE (Fediol) v. Com-
mission of the European Communities, 1989.
 9 Although some scholars point to that in fact the EU signed some treaties before it gained legal person-
ality. Because of that they say about the “implied legal personality” of the EU. Vide Raluca, 2010: p. 7–18.
 10 Understanding the WTO, handbook at WTO official website, www.wto.org/, p. 3.
 11 In addition, EU law does not apply on this territory.
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my in the conduct of its external commercial relations and of the other matters provided 
for in this Agreement and the Multilateral Trade Agreements may accede to this Agree-
ment, on terms to be agreed between it and the WTO.”

In 1995 when the WTO was created, according to the provisions of the Marrake-
sh Agreement, all signatories to the GATT automatically became member states of the 
WTO,12 according to the general rules of public international law considering succes-
sion. The issue of the European Communities (EC)13 membership in the WTO has 
been regulated by Article XI and Article XIV, which made it clear that both the mem-
ber states and the EC itself could become members of the WTO. In addition, accord-
ing to Article IX, the EC was granted a number of votes equal to the number of mem-
ber states that  are members of the WTO, which was a very beneficial solution from the 
European Communities’ point of view. The EC became a member of the WTO under 
a decision of the Council of 22 December 1994.14

In 2009, after the Treaty of Lisbon came into force, the EC was abolished and the 
EU “replaced and succeed it”15 which, among other things, means that the EU became 
a party of all the international treaties that were signed by the EC, and replaced the 
EC in all the international organisations in which the EC was a member, including the 
WTO. At the moment, after 1 July 2013, when Croatia became the 28th member state, 
the EU has 28 votes in the WTO. Moreover, the number of votes is the same regard-
less of the matter that is put to a vote. This means that when the EU exercises its ex-
clusive competence in the WTO forum, a common position is agreed upon at the EU 
level, the EC presents it and all the EU member states vote unanimously (Leal-Arcas, 
2007: p. 84). However, in theory it is possible for the EU member states to vote differ-
ently when the matter that is put to a vote belongs to the area of competence shared be-
tween the EU and the member states (Hernando Sanz, 2013: p. 4). Because of that, it is 
extremely important for the member states to work out a common position, not only 
in this first case, but also in the second one.

In the Ministerial Conference, which is the highest decision-making body within the 
WTO, meeting at least every two years, the EU is represented by the EU Trade Com-
missioner. In the General Council of the WTO, which has a permanent character and 
meets on a regular basis, the EU is represented by the European Commission. The Eu-
ropean Commission also acts on behalf of the EU in the Trade Policy Review Body and 
the Dispute Settlement Body (where it initiates and handles all complaints raised by the 
EU or against the EU), and also in all subsidiary WTO bodies (such as the Committee 

 12 Article XI: “The contracting parties to GATT 1947 as of the date of entry into force of this Agreement, 
and the European Communities, which accept this Agreement and the Multilateral Trade Agreements and 
for which Schedules of Concessions and Commitments are annexed to GATT 1994 and for which Sched-
ules of Specific Commitments are annexed to GATS shall become original Members of the WTO.”
 13 The Treaty of Maastricht changed the name of the European Economic Community (EEC) to the Eu-
ropean Community (EC). With the European Atomic Energy Community (EAEC or Euratom) and the 
European Coal and Steel Community (ECSC), which existed until 2002 when the Treaty of Paris expired, 
they were called “the European Communities”.
 14 Council Decision 94/800/EC concerning the conclusion on behalf of the European Community, as 
regards matters within its competence, of the agreements reached in the Uruguay Round multilateral ne-
gotiations (1986–1994), OJ L 336, 23.12.1994.
 15 According to Article 1 of the Treaty on European Union (consolidate version after the Treaty of Lis-
bon).
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for Trade and the Environment or the Council for Trade in Goods). When the nego-
tiations of trade agreements during the rounds are taking place, the EU is also repre-
sented by the European Commission, which is authorised to conduct such negotiations 
by the Council and the European Parliament. All the time the Commission has to co-
ordinate all its actions with the EU member states. There is a special committee16 re-
sponsible for that. It is appointed by the Council and is made up of trade experts from 
all the member states. It is chaired by the member state that holds the EU presidency 
at the moment (Woolcock, 2010: p. 24–25). The European Parliament is also involved 
in this process, as the European Commission is obliged to regularly provide informa-
tion regarding outgoing issues in the WTO forum to the Committee on International 
Trade (INTA), which works within the Parliament (Bendini, 2013: p. 3–4).

As has already been stated, the situation whereby one international organisation is 
a member of another international organisation is rather unique. An attempt to de-
scribe the manner in which the EU and the WTO co-operate in the field of interna-
tional trade has to lead to the creation of a complicated network of relations falling 
within the scope of the GATT/WTO law and the EU law at the same time. Neverthe-
less, the past decades shows that, although such a solution is uncommon and compli-
cated, it should be assessed positively, as it seems to work quite well, although not al-
ways completely smoothly, as could be observed in the case of famous “Banana War” 
or the GMO Dispute (van Well, Reardon, 2011: p. 14–16). 

BIBLIOGRAPHY

Balassa B.: The theory of Economic Integration, Homewood (IL) 1961.
Bendini R.: The European Union and the World Trade Organization. Fact Sheets on the Eu-

ropean Union, 2013, access on-line at the European Parliament official website www.eu-
roparl.europa.eu/, 30/04/2014.

Craig P., de Búrca G.: EU Law: Text, Cases and Materials, Oxford 2008.
Czubik P., Kuźniak B.: Organizacje międzynarodowe, Warszawa 2004.
Czubik P.: Wolny handel towarami. Podstawy międzynarodowoprawne regionalizmu hand-

lowego, Kraków 2002.
Edward D.A.O., Lane R.C.: Edward and Lane on European Union Law, Cheltenham 2013.
Hernando Sanz J.L.: La Unión European en la Organización Mundial del Comercio y en el Fon-

do Monetario Internacional: actualidad y cambios tras el Tratado de Lisboa, Madrid 2013.
Lasok D., The Trade and Customs Law of the European Union, London 1998.
Leal-Arcas R.: The EC in GATT/WTO negotiations: From Rome to Nice – Have EC Trade 

Policy Reforms Been Good Enough for a Coherent EC Trade Policy in the WTO?, Europe-
an Integration online Papers 2004, no. 1.

Leal-Arcas R.: Will EU Member States Play Any Role at the WTO after the EU Reform Trea-
ty?, Vienna Online Journal of International Constitutional 2007, no. 2.

MacLeod I., Hendry I.D., Hyett S.: The External Relations of the European Communities: 
A Manual of Law and Practice, Oxford 1998.

Nacewska-Twardowska A.: Regionalizm i multilateralizm w polityce handlowej Unii Euro-
pejskiej, Equilibrium 2010, no. 4.

 16 Formerly known as The Article 133 Committee. The name of this committee came from Article 133 
from the Treaty of Amsterdam, which regulated the issues concerning the common trade policy.



55

Nowak-Far A.: Prawo Światowej Organizacji Handlu a Unia Europejska, Warszawa 2008.
Puślecki Z.W., Skrzypczyńska J.: Unia Europejska w systemie handlu międzynarodowego 

WTO, Warszawa 2011.
Raluca D.: The European Union and its Legal Personality (1993–2010), 2010, Available at 

SSRN: http://ssrn.com/abstract=1566492, 30/04/2014.
Steinberger E.: The WTO Treaty as a Mixed Agreement: Problems with the EC’s and the EC 

Member States’ Membership of the WTO, The European Journal of International Law 
2006, no. 4.

Understanding the WTO, handbook at WTO official website, http://www.wto.org./, 30/04/ 
2014.

van Well L., Reardon M.: The WTO and the EU: Leadership versus Power in International 
Image, EuroBroadMap Working Paper, Nordregio 2011.

Woolcock S.: EU Trade and Investment Policymaking After the Lisbon Treaty, Intereconom-
ics 2010, no 1.


