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SPOUSES IN WILLS:
A DIACHRONIC SURVEY (II BC-1V AD)*

REEK DEEDS OF LAST WILL from Ptolemaic and Roman Egypt (111 3C
G— AD 1v) commonly open with a clause bequeathing to certain persons
some share of the estate, hereinafter ‘the beneficiary clause’. This is the
case in Roman wills and in Greek diathékai and meriteiai, a type of heredi-
tary instrument that was in use in the Arsinoite hinterland during the early
Roman period.’

Most beneficiary clauses convey the estate to the testator’s closest
next-of-kin: sons, if available, are considered throughout the Ptolemaic
and Roman periods; daughters likewise, primarily if they have not been
given a dowry at marriage.” As to spouses, on the other hand, we observe a
seemingly drastic change between the early Ptolemaic period and the early

" This paper was first presented in the xxr1r Congress of Papyrologists, Vienna 2001. I
am in debt to those who have commented on its contents since. I thank in particular
Prof. Roger BagNaLL, Prof. Hannah CotToN, Prof. Ranon Karzorr and Prof. Hans-
Albert RUPPRECHT.

" H. KRELLER, Erbrechtliche Untersuchungen auf Grund der gritko-igyptischen Papyrusurkun-
den, Leipzig 1919, pp. 237-245, 313-342; Orsolina MonTEVECcHI, ‘Ricerche di sociologia nei
documenti dell’Egitto greco-romano 1. I testamtenti’, ‘Aegyptus 15 (1935), pp. 67-121 at
67—74; U. Y1rracH, ‘Deeds of Last Will in Graeco-Roman Egypt: A Case Study in Region-
alism’, BASP 39 (2002), pp. 149-164 at pp. 149-155.

? Most commonly cited in support of this rule is P Enteux. 9.8 from 218 Bc Krokodilo-
polis. Cf., e.g., E. SE1DL, Ptolemdische Rechtsgeschichte, Gliickstadt — Hamburg — New York
1962 (2nd ed.), p. 183. A married, or formerly married daughter does, however, occasionally
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Roman. Among the wills of Greek settlers in the Arsinoités from 238 to
225 BC, as reedited by Willy Clarysse as P Petr” 1 in 1991, wives are made
beneficiaries of their husbands in 13 or 14 cases,’ that is more frequently
than their sons (6-11 occurrences)* or daughters (8).” The picture changes
drastically in the Roman period. While sons and daughters are still com-
monly appointed beneficiaries, wives are not: among the roughly 9o
Roman cases (1-1v cent. aAD) in which the identity of the beneficiary can be
established, it is a spouse in no more than four, compared with 50 in which
it is a son, and 29 where the beneficiary is the testator’s daughter.’

The peculiarity of the wife’s position in the Petrie wills was clearly rec-
ognized as early as 1919 by H. Kreller. The German scholar suggested that
this diversity may reflect a superior material position of the ‘Petrie wives’,
since, unlike most other wives in wills, they may have been made heirs to
the family estate, to the real-estate” Willy Clarysse was more cautious. He
pointed out that in P Petr:* 1 25.8-38 — virtually the only Petrie will in which
the exact position of the wife is elaborated — the wife recesves merely the

take part of the estate: cf., e.g., P Ké/n 111 100.10-12 = SB X 10500 = SB X 10756 (after 24 Aug.
133 AD — Oxyrhynchités). Cf. also E. CHAMPLIN, Final Fudgments. Duty and Emotion in Roman
Wills, 200 Bc — 4D 250, Berkeley 1991, pp. 116-120.

3P Petr’1 2.31-45 (2); 4; 6.27—47; 13; 14; 15 (all from 238/7 BC); 16.12—40; 16.41-66; 16.67-94;
17.15—40; 17.41-49 (all from 236/5 BC); 22.1-14; 23 (both from 235/4 BC); 25.8—38 (226/5 BC).

* P Petr” 1 1.87-98 (); 2.31-44 () 5 3.64-95 (); 6.1-26; 7 (?); 9.8-10; 13 (all from 238/7 BC);
16.96-122; 18; 19 (?) (all from 236/5 BC); 30 (late 3rd cent. BC).

SPPetr’1 1-31; 7; 14 (all from 238/7 BC); 16.67-94; 20 (both from 236/5 BC); 22.1-14 (235/4
BC); 25.8-38; 28 (both from 226/5 BC).

P Col. vi1 188.2—7 = $B x11 11042 (AD 320 — Karanis); P Miinch. 111 80.6-28 (aD 103-114 —
Soknopaiou Nésos); P Oxy. LI 3692.2—5 = ChL.A x1v1I 1424 (2nd cent. oD — Oxyrhynchos);
P Vind. Tand. 27.2 (1st cent. AD — Soknopaiou Nésos). In the joint will P Oxy. 111 493 = MChr:
307 (before AD 99) it is not clear if the surviving spouse received his share by the beneficiary,
or the usufruct clause. The document has been recently discussed by Eva JAxas (nfrz n. 43).
In P Ryl 11 153.39—43 (oD 169 — Hermopolis) the wife is a substitute heir. Figures for sons and
daughters are based on a computerized databank of wills whose creation has been sponsored
by the Israeli Scientific Foundation, that will soon be accessible on the internet. Cf. KRELLER,
Erbrechtliche Untersuchungen (cit. n. 1) 141 ff.; MoNTEVECCHI, ‘Ricerche di sociologia’ (cit. n. 1),
pp- 100-105; YIFTACH, ‘Deeds of Last Will’ (cit. n. 1), p. 154 n. 15.

7 KRELLER, Erbrechtliche Untersuchungen (cit. n. 1), p. 177: ‘Erbin des eigentlichen Fami-
liengutes, der Liegenschaften’.
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right to kvpievew the inberitance, on condition that she will provide for.the main-
tenance of the children, without being able to alienate it or — one may add —
to dispose of it by testamentary means. Clarysse surmises that similar con-
ditions are possible in other wills where the wife is made beneficiary of her
husband, but notes that the extant evidence is inadequate to affirm this
conjecture.’

Clarysse’s caution is well justified. Yet P Petr’ 1 25.8-38 is not the only
Ptolemaic document in which a wife is made beneficiary of her dead hus-
band as a means of enabling her to manage the estate for their joint child-
ren. Whenever wives (or spouses in general) are appointed beneficiaries in
the Ptolemaic period, and we know anything of the purpose of that appo-
intment, guardianship of underage children is a major, and sometimes
even exclusive incentive.” If guardianship was an incentive for making the
wife a beneficiary in other Ptolemaic wills as well, the difference between
the widow’s position in the Petrie wills and in their early Roman counter-
parts may not be as substantial as might be assumed prima facie, for widows
are commonly made guardians in Roman wills also, only by other means.
The change, I maintain, is not in the widow’s actual position but in the
clauses by which it is created.

In the Petrie wills, wives are commonly considered in connection with
the existence of common children. This is certainly the case in seven doc-
uments, ° while only four do not mention common children at all." Among
these seven wills, in six the testator declares: édv 7« mdfw avlpawrmwor,
KOTAAEITW TA VTAPXOVTA (oL TAVTO, THL ELAUTOD YUVaLKL KOl TOLS Taidiots
rois €€ adris.” Five of the testators do not trouble to elaborate the exact

SPPetr’1, p- 34

? This statement does not mean, of course, that the wife would never receive a perma-
nent title on a concerte share of the estate. This is certainly the case, for example, in
P Petr’113.10-14 (138/137 BC — Arsinoites).

10 P Petr? 13, 8-38; 4; 14 (all from 238/7 BC); 16.67-94; 17.15—40 (both from 236/5 BC); 22.1-14
(235/4 BC); 25.8-38 (226/5 BC).

"' P Petr*1 6.28—47 (238/7 BC); 13; 16.13—40; 16.42-66 (all from 236/5 BC).

2 P Petr’13.18-19; 4.6-10; 14.10-12 (all from 238/7 BC); 16.67-94 L. 75—79; 17.15-40 1L. 23-25
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position of the widow wvzs-a-vis the other beneficiaries. The sixth, the
author of P, Petr” 1 25.9-38 (226/225 BC — Krokodilopolis), does.

The testator—{  Jés, son of Phildn, is approximately 60 years old. He
has four children from his wife Artemiddra: two sons, Aristokratés and
Ptolemaios, and two daughters, Tet] 1and Niké. After his death, he pro-
vides, the estate should fall to the share of his wife and their children in
common.” Next he empowers his wife to control (kvpietoer) the estate,
but also makes clear that she will be prohibited from taking away or alien-
ating any part of the bequeathed assets.” She will not be able to dispose of
the estate by hereditary means either, for the will regulates its devolution
upon the children after her death.” So Artemidéra’s kyrieia does not inti-
mate a permanent title to the estate or any of its elements. What then was
the nature of the kyrieiz, and why was it accorded to Artemidéra?

At the time the will is composed Tet[ }and Nikos, the couple’s daugh-
ters, are not yet married, and may not have reached a marriageable age."”
The four children are also termed 7adia — young children.”* Therefore,
when the testator accords his wife the kyrieiz he does so — at least accord-
ing to Clarysse’s restoration — on condition (é¢’ &) that she support these
underage children.” This may have been a major incentive for placing the

(both from 236/5 BC); 25.8—38 1. 16-18 (226/5 BC). The exact formulation varies in each case
according to the particular circumstances.

B P Petr’ 1 25.8-38 1L 15-18: el uév [pot dyraivovre adrov 7]6 duavrod Swoue[iv. dav 8¢ 74
mdfw] | avbpdmwor kal TedevT[fow Tov Blov, kaTadelmw]| Ta dmdpyovtd [pot mavra T |
yovail pov Aprepid[dpar + 19 kat] Tois mawblows [tois €€ adris| | ApioTor[pdt]n kal

HroAep[alwe kal Ter. . . kal Nixo]i

Y P Petr® 1 25.8-38 1l. 18-21: kvpievoer Ap[tepddipa Taw] | dmapxd[vrwv]. .[ +24 &b i
mlapééel To[is maidlows Tois] | WpOVGY[pay,]y,éVOLS 70 [8éovra Katl Tov {palTiopdy kall oa]
kabiée[v avrois katal | Sova[pw Td]v Smla]pxdvrar [adTi].

5 P Petr®125.8-38 1. 33-35: kaid [11]1) ¢eéoren Ap[repdispad] | [ + 12 de|v[d]yrachalc pyhev
TV dmapydv]Twv pov und ééa\[otpidoad] | [ + 14 d]kupos éoTow [ --.

16 P Petr®1 25.8-38 1L. 27-33.

v Le., in all probability, twelve. R. S. BaoNaLL & B. W. FriER, The Demography of Roman
Egypt, Cambridge 1994, p. 112; U. Y1FTACH-FIRANKO, Marriage and Marital Arrangements. A
History of the Greek Marriage Document in Egypt. 4th century BCE — 4th century cg, Miinchen
2003, . 96.

18 LS? sv. madlov 1 (p. 1287); PrEISIGKE, WB 11 5.2. (p. 221): ‘Kind’.

v Supra, n. 14.
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estate under her control in the first place. Accordingly, when the daugh-
ters get married, and are consequently to be provided for by their hus-
bands, Artemidéra also loses her kyrieia on their shares.”

Yet providing for underage children was not the only purpose of
Artemidora’s kyrieia, for she is not deprived of her sons’ property even
after they come of age. At some stage her elder son, Artistokratés, is to
receive a vineyard” for which he is to remit an annual sum of money — per-
haps an allowance to his mother.”” Only after Artemidora’s death, how-
ever, will he acquire the rest. Ptolemaios, the youngest son, will not get
anything as long as his mother is alive.  Clearly, the kyrieia is also meant
to secure the widow’s livelihood until death. So in P Petr’ 1 25.9-38
Artemidoéra is made beneficiary for two purposes: to provide for the chil-
dren and to secure her own living as a widow.”

Sometimes spouses are also made beneficiaries of each other in hered-
itary provisions within marriage documents.” An example is the case in
P Gen. 1 21 = P Miinch. 62 = MChr. 284 (2nd cent. BC — unknown prove-

%% This arrangement fits in perfectly with H.-J. WoLFF’s concept of kyrieia as a real right
accorded for a designated purpose, which ceases to exist once that purpose becomes unattain-
able. Cf., e.g., H--J. Wour¥, Vorlesungen iiber. Juristische Papyrologie, Betlin 1998, p. 97; IDEM, ‘La
structure de P'obligation contractuelle en droit grec’, RHD 44 (1966), pp. 569—583 at p. 580.

2L P Petr 1 25.8-38 11. 21-25: ‘Ap[ia]roxpdrns 8[ +22 ] |er[. . . . . low AapPavérew 7[. . . .. Il

+34 ] |[. . mept Ze|Bév[v]vrov mis Hpardeldov pepid[os Tob Apai]volrov vopod d[v yelroves]
| [vérov ... Jk[..], Boppd didpvé, ampAudrrov Owdidpios dumeAdv, Afos xépgos [. . .. .. ]
[ éx] 100 Kowod TRV Bachikdw kat.y. .. H[. . Jror.

22 P Petr” 1 25.8-38 11. 35-37: €l081867er B¢ Alpioroxpdrns| [[........ 700 umel] dvos amo

7[ 214 - - €ls ém Q) 7] évre ‘kall (read kar’) éros” yadkod vo[uloparos] | [Spayuads éxard]v (?)
é¢’ oD dv érfovs - -

3 P Petr’125.8-38 1. 31-33: éydobewsiy 8¢ Taw Buyarépm|v] édv T mdbn Aprepiddipa | [. .
....... 700 ] ploovs 1o &[pmed]dros of kartaAle)imw ApioTorpdTy, Ta Aowr[a Tav] |
[6’“(11)7'013 IjﬂaPX(;VT:I wy HPLUT[OKPO{T”/]L Kal} ]77'] OA€H/|:(1L/O)L:|

2 Cf. H-A. RupprecHT, “Zum Ehegattenerbrecht nach den Papyri’, BASP 22 (1985),
Pp- 291-295 at p. 293; 1DEM, ‘Die Sorge fir die Alteren nach den Papyri’, {in:} M. Stor &
S.P. VieeminG (edd.), The Care of the Elderly in the 'Ancient Near East, Leiden 1998,
Pp- 223-239 at p. 233;J.-U. Krausk, Witwen und Waisen im romischen Reich. 11. Wirtschaftliche
und gesellschaftliche Stellung von Witwen, Stuttgart 1994, pp. 75-104.

% G.HAc, Ehegiiterrechtliche Verbiltnisse in den griechischen Papyri Agyptens bis Diokletian, Koln
— Graz 1968, pp. 91-104, 171-176; Y IFTACH-FIRANKO, Marriage (cit. n. 17) at pp. 221-229.
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nance). In this papyrus the clause on the eventuality of the partners’ death
contains two sections, one pertinent if they have joint children (Il. 15-16)
and the other if they do not (Il 16-23). The former circumstance is treated
in roughly the same manner as in P Petr’ 1 25.9-38. Here too the rule is:
€0Tw Ta KaTaAeuTopeva UmdpyovTa | ToU {dvTos alTdY Kol TOV TEKVWY TOY
éoopévwy avrois €€ a[AJAnAwy. In this case too the document does not
elaborate the exact right of the surviving spouse to the estate of the
deceased. We do know, however, that it depends on the existence of the
joint children: if there are none, the wife or her family will simply get her
dowry.” Actually we know more.

The clause discussing death without joint children states that the sur-
viving spouse will have no right to the estate of the deceased even if they
had children but they died before reaching puberty. This will be the case
even if the children died after one of the partners passed away, that is,
even after the surviving spouse has already become the ‘owner’ of the
estate.” This abrupt termination of ownership after the death of the chil-
dren, regardless of the well-being of the surviving spouse, indicates that in
P Gen. 1 21, and in all other marriage documents that contain the same
provision,” the spouse was to ‘inherit’ the estate solely for the purpose of
providing for her children. Once this purpose became unachievable, he
lost his title irrespective of his or her personal needs. In the marriage doc-
uments the welfare of the surviving spouse was secured by other means:

2 P Gen. 1 21.16-22: i ovraw | 8 avTols Tékvaw ¢ aMfAwy 1) kal yevoudvaw kal TovTwy
amoyevoudvawy mpo Tob | v fhiiar yevéolar firor auporépwv mepidvTow 7 kal pera T
6moTepovoly adTdV | TedevTiy, éav uév ‘Apowdn mporépa Ti maly, dmodéTw Mevexpdrys Ty
bepriy maoar | Odvpmi[d]de T pyTpl adris, éav (i, €l 6 pij, Tois yyioTa yéver odou adrijs
Apowdns | [+25]. .. []e[.], éav 8¢ v amodde, amorerodrw mapaypipa | [ 27 ].

77 Cf. supra n. 26. The clause is treated in detail by S. G. HuwarDas, Beitriige zum griechis-
chen und grikoigyptischen Eberecht der Ptolemier- und frithen Kaiserzeit, Leipzig 1933, pp. 16-18.

2 P Col vint 227.20-27 (late 2nd-early 3rd cent. AD — unknown provenance); P Fresb. 111
29.12-17 (178 BC —Philadelphia); 30.6-16 (179/8 BC — Philadelphia); P Gen. 1 21.14-21 = MChr.
284 = P Miinch. 111 62 (2nd cent. BC — unknown provenance); P IEAO 111 5.9-17 (2nd cent.
AD — Oxyrhynchités); P Oxy. 11 265.27-37 (oD 81-96 — Oxyrhynchos); 111 496.10-16 = MChr.
287 (aD 127 — Oxyrhynchos); 497.11—20 (early 2nd cent. aD — Oxyrhynchos); 604.13 descrip-
tum = Y IFTACH-FIRANKO, Marriage (cit. n. 17), pp. 331-333 (early 2nd cent. oD — Oxyrhyn-
chos); PSI v 450".1-6 (2nd cent. aAD — Oxyrhynchos).
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through his right to recover his own assets, which in the case of the wife
was her dowry.”

Quite similar is the case in SB v1 9065 (50/49 BC — Hérakleopolités), our
last Ptolemaic piece of evidence. This is an enteuxss submitted by Héra-
kleia, daughter of Apolldnios, against Alexandros, brother of her late hus-
band Heliodéros, for the return of her dowry. In her plea Hérakleia gives
a detailed account of a will drawn up by Heliod6ros. According to Héra-
kleia, Heliod6ros left her some of his estate, and did so by means of
roughly the same formula that was used in the preceding cases: karéAuméy
pot 76, ceanpacuéva.”’

Hérakleia also claims that in his will Heliodoros authorized her to
manage the estate as she saw fit (kafws éav mpoarpdpad). Yet her account
of the wording of the will may be inaccurate in this respect, for in most
known parallels, including P Petr” 1 25.8-38, the wife’s freedom of action
falls short of the competence to alienate the estate and to act in any way
that would diminish its size.” The arrangement is accounted for by the cir-
cumstances in which the will was composed. The couple had a joint under-
age daughter, Isidora by name, and Hérakleia’s right to the estate was
predicated on her existence: Helioddros makes clear that should Isidéra
die prematurely (as she eventually did), Hérakleia will merely be entitled
to retrieve her dowry.”

It is quite plausible, then, that Hérakleia’s position as manager of her
daughter’s estate as well as the formulaic means by which it was created,
namely the beneficiary clause, were identical in SB vi 9065 and in P Petr’ 1

? Yrrracu-Firanxo, Marriage (cit. n. 17), pp. 222-224.

30 SBv1 9065.5-8: karéluméy pot Ta. ceonpappeva (read oeonpacuéva) Sia TadTys kal Ths
e duotépawr | yevoudvns Buyarpos Eiciddpas émirpomov dveyAdyiorov Siowkodoalvy éxao-
Ta kaflos éav mpoapdpar | undevt é€dvros TV mpos Smotépov EyyaTa yévovs mposeivas
7]fe émrpomelo und’ dmoypd|[achar.

3L BGU vir 1654.20 (after AD 133 — Ptolemais Euergetis) (?); CPR v1 1.12 (oD 12§ — Arsi-
noités); P Mich xvii1 785a.18 (oD 47/61 — Arsinoités); P Petr”. 1 25.8-38 11. 33-35 (226/5 BC —
Krokodilopolis); SB vi1I 9642 (4).12 (aD 117-137 — Tebtynis) (?); 9642 (6).13 (ca. aD 133 — Teb-
tynis) (?). Cf., however, deviating from this rule, P Oxy. 111 493.5-9 = MChr. 307 (before AD
99) and 494.18—21 = MChr: 305 = Sel. Pap. 184 = Fur: Pap. 24 (aD 165, both from Oxyrhynchos).

32 SBv1 9065.8-19.
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25.8-38. But the purpose is somewhat different. In P Petr:” 1 25.8-38, we recall,
Artemidéra’s position as beneficiary was meant to allow her to provide for the
children, but it was also supposed to warrant her own welfare. SB v1 9063, by
contrast, is concerned for the children’s welfare alone; the wife’s own exis-
tence, especially after her daughter’s death, is to be secured through the
recovery of her dowry. As we saw earlier, this was also the case in P Gen. 1 21.

So in the Ptolemaic period leaving the estate to one’s spouse was quite
usual. In most cases the spouse received the estate in common with the
joint children. Only in three of these cases can the purpose of the bequest
be ascertained. In all three papyri the couple had joint underage children.
In all three the position of beneficiary was to allow the widow to run the
estate to their benefit. There was also the issue of the widow’s own welfare,
yet in two of the three cases — P Gen. 21 and SB v1 9065 — this purpose was
served not through an act of bequeathal of the husband’s property but
through the recovery of the dowry. If this was indeed the general rule,” it
could be altered, as is the case in P, Petr:’ 1 25.9-38. In this will the marriage
is long-standing, and the wife’s dowry may well have been lost, dissipated,
or absorbed into the husband’s estate. It was therefore more practicable to
provide for the wife not by returning her dowry, but by extending her con-
trol of her husband’s estate beyond her children’s puberty until her death.*

Providing for the wife is a major concern in other early Prolemaic wills,
yet the formulaic means for securing her well-being vary occasionally. In
P, Petr’ 1 3.64—95 the testator did not count his wife among his heirs in the
beneficiary clause. Instead, he granted her in a special clause the right to
dwell (évoikeiv) on some of his premises.” The Ptolemaic testator thereby
foretold what was to become the most common way of treating one’s
spouse in the Roman period. Spouses feature in 30 deeds of last will from
the Roman period down to the end of the fourth century aAp. Yet four

3 Which seems to be the case in view of the fact that this is a routine formula in Ptole-
maic and early Roman marriage documents. Cf. suprz, n. 28.

3 Krausk, Witwen und Waisen (cit. 1. 24), p. 66. The problem is also dealt with inter vivos.
Cf. YrrracH-F1RANKO, Marriage (cit. n. 17), p. 244.

5 P Petr®13.64-95 1. 7778: [ . . . Xapiroi 8¢ 7] ui[v y]vvawi éorar dvouceiv [+ 14] |
[t ooa €] lyer Xa[pi]rd.
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alone follow the Ptolemaic practice of making them beneficiaries
(cf. supra, n. 6). Most frequently, spouses are addressed in the Roman
periodin a special clause that allows them to dwell on the testator’s prem-
ises, to use its facilities, and occasionally also to live from the yield of land
—hence the usufruct clause; this is the case in fifteen documents.*

The early Roman material thus reveals a drastic change in the way
spouses are treated in wills. From this finding, we recall, H. Kreller con-
jectured a substantial difference in the wife’s material position in the
Petrie wills and in their early Roman counterparts (cf. supra, n. 7). Yet it
may not be so. In most Ptolemaic cases, nine in all, the spouse is appoint-
ed heir alongside the joint children. Out of these nine, in the three cases
that allow us a glimpse at the nature and purpose of that appointment the
spouse is not made permanent owner of any specific part of the estate:
ownership is ruled out, at least in the case of P Petr’ 1 25.9-38, by a clause
that prohibits an act of alienation on his part. The surviving spouse is
granted the right to administer the estate for the joint children and, if he
has no other source of income, also for himself. The picture provided by
these three documents is uniform, so it is not fanciful to assume a similar
rationale in most or all five cases (supra, n. 12) that do not elaborate the
position of the surviving spouse.

Earlier, in the Roman period testators rarely make their spouses
beneficiaries; instead, they provide for their future well-being in the
usufruct clause. This, we recall, is the case in 15 documents. Breaking these

36 BGUvn1 1654 (after AD 133 — Ptolemais Euergetis); CPR v1 1 (oD 125 — Arsinoités); P Kiln
11 100 = SB X 10500 = SB x 10756 (after 24 Aug. 133 AD — Oxyrhynchités); P Mich. vi1 439
= CPL 222 = ChLA v 301 (aD 147 — Oxyrhynchités); xvii1 785 (oD 47/61 — Ptolemais Euerge-
tis); R Oxy. 1 104 (AD 96); 105 = MChr: 303 (aD 118-138); 111 489 (AD 117); 493 = MChr: 307
(before aD 99) (?); 494 = MChr: 305 = Sel. Pap. 1 84 = Jur. Pap. 24 (aD 165 — all from Oxyrhyn-
chos); P Stras. vi1 684 (ap 117-138 — Arsinoités (9)); R Ups.Frid. 1 (ap 48 — Dionysias);
P, Vind. Tand. 27 (1st cent. AD — Soknopaiou Nésos); SB vIII 9642 (4) (oD 117-137); 9642 (6)
(ca. AD 133, both from Tebtynis), perhaps also in P Lond. 11 375 descriptum 1. 20-29 (p. XXXV)
(before aD 148 — Ptolemais Euergetis), recently published by R. P. SaLomons, ‘Testamen-
taria’, ZPE 156 (2000), pp. 217-241 at pp. 217-222. Cf. MoNTEVECCHI, ‘Ricerche di socio-
logia’ (cit. n. 1), p. 100; CHAMPLIN, Final Fudgments (cit. n. 2), p. 123; Krausg, Witwen und.
Waisen (cit. n. 24), pp. 90, 102.
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down further, we find in six documents usufruct with no addition.”’” Nine
more, in addition to another two without the usufruct clause, anticipate
precisely the situation related in P Petr.” 1 25.8-38 many generations earlier:
the administration of the estate for the testator’s underage children.* This
is the situation, for example, in CPR v1 1 from AD 125 Ptolemais Euergetis.

The testator, Amménios son of Apidn, has a wife and two underage chil-
dren.” The children are made heirs of the estate, and the wife Aphroditous
receives the chattels, as well as the right to dwell in her husband’s house as
long as she lives." The same clause also deals with the issue of guardianship:
Aphroditous is formally to share the management of the estate with Theon,
Ammodnios’ brother, who is to supervise (érakodovfoivros) her activities.
Aphroditous is to act, however, without an additional guardian (avem:-
Tpomeuros), and without being accountable (aveyAdyioros) regarding the
administration of the assets.”" She alone is to perform Ammoénios’ burial

P Koln 11 100.24—26; P Oxy. T 104.14—22; 105.4-6; 111 489.5—12; P Ups.Frid. 1.15-16;
P Vind.Tand. 27.14-15 (?).

¥BGU vin 1654.10-20; CPR v1 1.8-16; P Mich. V11 439.1—7; Xv1II 7852.11-18; P Oxy. 111
493.2—9; 494.7-25; P Stras. v11 684.20-22; SBVII1 9642 (4).8-14; 9642 (6).10-15. Probably also
in P Lond. 11 375 descriptum 1. 24—26 (contra Salomons, supra, n. 36 p. 221 ad L. 18, who suggests
that the clause deals with the guardianship over the wife. Such an arrangement is not attest-
ed, to my knowledge, in any contemporary will, nor is it likely in view of the evidence pre-
sented here. Not in the framework of the usufruct clause: P Diog. 11.19—22 (aD 213 — Ptole-
mais Euergetis); P Oxy. 907.16—21 = MChr: 317 = FIRA 111 51 (AD 276 — Oxyrhynchités).

3% CPR v11.5-8. Further evidence of the age of the children of Aphroditous is provided by
the marriage document of her daugher, CPR 1 24 from aD 136. Since in that document the
transacting party is the mother, at that time the daughter would have been in her teens. On
this assumption, in the present document she is no more than ten years old, and possibly
less than five. Cf. Y1rTacH-FIRANKO, Marriage (cit. n. 17), pp. 273-275.

0 CPR v1 1.8-10: 77 6€ yv]|[vawd] polv A]dpodeit[oir] Ta i7 é[u]od kaTalewpbnodueva
émimloa kal oxevy) xal évdopevelav wxal {patiopov 40¢ kal évolky[ow éb Goov xpévolv
meplleoty kal dyapos| | [kabléornrer T[ds] rkatadeimopdrns dm duod Toils| Tékvois ws
mpéreTa olxlas kal avMis ém a[u]psdov Belvvdy [A]Awy T[émwy

" CPR v1 L1017 . . Je Ty yo[vaikd pou . .. ... 1| [énl]lTpomov ka. . . . aTacw 7év é
A PAwY adnAikwr Tékvawr dypt of év nAwia yéryTar oboav av[em|irpdmevT[ov Kal
a]veyAdyworovz 13 ]| [.. ... 1. .70V kaTa mavTa Tpdmov 0Uhey pévtol dmAdis é€ardoTpodoar
006¢ kaTaypyuatilovear Tdv avyrévt[wv . . . ].ka. o€ ma.[ £ 15 ] | [. . . Jots Tois Tékvois
mapadsrTew v wirnp adrov Adpodearols Ta dmdpyovra kabapa amo Snuociwr mavTwy kal
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rites, and possibly also to purchase some objects for her children with an
amount of money left for that purpose in a bank. Accordingly Aphrodi-
tous, not Theon, is prohibited from alienating the estate—a prohibition
imposed in P, Petr” 1 25.8-38 too, and she must hand it over to the children
when they come of age. In short, Aphroditous is to run the estate alone.

In practice, then, the widow acquires the same rights and assumes the
same responsibilities in both the Ptolemaic P Petr* 1 25.8-38 and the
Roman CPR v1 6. She is allowed to hold and use some of the estate as a
means of securing her living as a widow. She is also entrusted with the
management of the entire estate for the joint underage children until they
reach puberty. Still, the formulaic means that create her position are
markedly different in the two cases. In P, Petr.’ 1 25.3-38 Artemidora’s posi-
tion derives from her kyrieza as established in the beneficiary clause. As we
saw, she is by no means exceptional in this respect among her comtempo-
raries. In CPR v1 1 the same position is created in the usufruct clause,
which in this case not only treats the wife’s right to enjoy the fruits of her
husband’s estate, but also establishes her position as guardian. This is the
case in the rest of the early Roman material as well.

Thus, at a certain point in the late Ptolemaic or early Roman period
scribes changed the location within the will of the provision that estab-
lishes the competences of the widow: they stopped incorporating it in the
beneficiary clause and started doing so in the usufruct clause. But when
exactly did the change occur? The new practice appears for the same time
in extensu in wills from the first century AD, yet it may have predated the
Roman conquest. In SB v1 9064 from first-century B¢ Hérakleopolités the
testator follows the Ptolemaic practice of entrusting his wife with the
guardianship through the beneficiary clause (cf. supra, n. 13). But unlike his

mdons 8lamdrns|. .. [ ylom) [movfoerac. .. ]| [ .. .. | 7w kndelay pov kal karagkapnyy kal
evxdprov Bepamelay els v davadmodrw{i} dpyvplov Spayuas TeTpaxoaias TH ie[poatv]ne. . ds
8¢ [€)xw &v [Oépar éml is Ildmmov] | [Tpam]élns dap[yv]plov 8[palyuas Tp{etioxi[Al]as
Staxoalas Bodlopar xararedijvar s dyopaoudy eddpearov ém’  dvéparos Téw [Tékvew
yevjoudvor wov [+ 15 ] | [ ... J. . []v[. Jokal . . .[. . .]. émarodovfodvros [md]ow Tois ThH
émiTpomy GrmKoloL kal T ayopaoudn 700 Gd[e]Apoi ulov] Oéw[vols udvov. év ¢ ofs
évog[ed]o|[uévois] éorlv kal Sdv[ew]v s unrpd[s] pov Toapodros dpyvplov Spayudv
xie}Mow yevdulelvor kata mioTw ém’ dvépatos Tob adedpol pov Béwros. '
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predecessors he also names her émirpomos dveyAdyoros,” thus forecasting
what was to become the wife’s title as guardian in the Roman period. The
change, then, whose outcomes are exhibited by the early Roman sources,
was in fact already underway in the late Ptolemaic period.”

To sum up, spouses are commonly considered in wills from both Ptole-
maic and Roman times. Yet the form of their consideration varies in the
two periods. In Ptolemaic wills — most conspicuously among the Greek
settlers in the late-third-century BC Arsinoités — the wife is most fre-
quently made beneficiary through the beneficiary clause. Not so in the
Roman period. Now the most common strategy is to accord the wife in a
special clause usufruct and guardianship of underage children, if such chil-
dren exist. According to H. Kreller, this diversity may reflect a different,
superior factual position of women in third-century BC Arsinoités. I am
not sure that it does.

In the Petrie wills the wife is frequently appointed beneficiary when
there are joint children, and mostly together with them. Moreover, the
three Ptolemaic cases that shed light on the wife’s actual position as
beneficiary along with the children convey a picture strikingly similar to
that of most early Roman widows: she is made beneficiary in order to
secure her living and to allow her to run the estate for the benefit of the
joint underage children. If this were the case in other Ptolemaic instances
of joint succession, we could claim that in practice nothing had changed
between the Ptolemaic and the Roman period. In both eras spouses were
usually endowed with usufruct and entrusted with guardianship of their
children. What was changed were the formulaic means by which the
widow gained her position: the beneficiary clause in the Ptolemaic period
and the usufruct clause in the Roman.

*2 Cf. supra n. 30 and Orsolina MONTEVECCHT, ¢ AvexAdyioTos — Avemrpémevros’, Aegyp-
tus 77 (1997), pp- 43—52. The expression is also attested, in the first century B¢, in BGU x1v
2374.3 (88-81 BC — Hérakleopolités).

* The Ptolemaic strategy was not abandoned, however, completely in the Roman peri-
od. Cf., perhaps, P Oxy. 111 493 = MChr 307 (before aD 99) and Eva Jixas, ‘Berenike vor
Gericht. Apokeryxis, Gesellschaft und Buchfithrung in P Oxy. xx11 2342’, Tyche 16 (2001)
pp. 63-85 at pp. 68—72. In fact, it is well attested in contemporaneous Roman jurispruden-
tial sources: cf. CHAMPLIN, Final Fudgments (cit. n. 2), pp. 109-110; KrRAUSE, Witwen und
Waisen (cit. n. 24), p. 92.
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Two explanations can be made for the change — both no more than
hypotheses. As the foregoing discussion has shown, those made beneficia-
ries in Ptolemaic wills did not necessarily receive permanent, unlimited and
unconditional title on the testator’s death. The wife was made beneficiary,
but her title was limited, for she was not allowed to alienate the assets znter
vivos or (probably) by will. Moreover, at least in some cases, her title was
also conditional, for she was to hold the property only as long as the chil-
dren were alive. Things changed in the Roman period, as the beneficiary
clause was now used exclusively for conveying permanent title.** Since the
wife was not normally granted such a title, there was little room for her
consideration within the newly modified beneficiary clause.

The other explanation relates to the wife’s position as guardian. Death
of parents to underage children is an extremely common phenomenon in
Antiquity.” It caused the incorporation in wills of clauses anticipating the
question of guardianship of these children until they come of age. It was
most natural to appoint the wife as guardian, yet in the classical periodshe
was generally incapable of acting as such.*® In Ptolemaic Egypt the legal
impediments cease to exist, yet the old conventions still linger in the tes-
tators’ minds:" the third century Bc Artemidéra is made guardian in every

* A change that is manifested in a new formulation of the beneficiary clause. In some early
Roman wills the beneficiary clause no longer aims at according beneficiaries some right to
the estate, as its Ptolemaic predecessors did (Ze. kaTalelme 76 dmdpyovra ¢ deiw, but at
establishing the identity xAnporéuos: karadelmw deiva kAnpovéuor (cf., e.g, P Oxy. 1 105.5 =
MChr: 303 {aD 118-138 — Oxyrhynchos]). Is the clause assimilated to the Roman hereds insti-
tutio? Cf., strongly reserved, KRELLER, Erbrechtliche Untersuchungen (cit. n. 1), pp. 346-347.

* BagNaLL & FRIER, Demography (cit. 1. 17), pp. 123, 125; CHAMPLIN, Final Judgments (cit.
n. 2), pp. 105-106; J.-U. KraUSE, Witwen und Waisen im rimischen Reich 111. Rechtliche und
soziale Stellung von Waisen, Stuttgart 1995, pp. 4-10.

S Cf.A.R.W. Harr1s0N, The Law of Athens 1, Oxford 1968, p. 100. Even here, however,
this was not a rule without exceptions. Cf. SIG? 1014.11-125 and D. M. Scuars, Economic
Rights of Women in Ancient Greece, Edinburgh 1979, p. 51. For Rome, cf. M. KaSER, Rimisches
Privatrecht 1. Das altromische, das vorklassische und klassische Recht Minichen 1971 (2nd ed.),
pp- 88, 353. Roman legal sources gradually allow women to act as guardians as well, a process
that goes back to the practices studied here and culminates in the legislation of the post-
classical period. Cf. M. KaSER, Rimisches Privatrecht 11. Die nachklassischen Entwicklungen,
Miinchen 1975 (2nd ed.), pp. 227-228.

47 Cf,, eg, WoLrr, Vorlesungen (cit. n. 20), p. 76.



166 URI YIFTACH-FIRANKO

practical sense save the title énirpomos.* By the first century BC, and still
more so in the Roman period, the old conventions are overcome. The
wife’s guardianship needs no longer be disguised in the beneficiary clause
as some kind of kyrzeza. She is now openly termed éniTpomos, and is estab-
lished as such in an independent clause.”

In fact, the two explanations share a common background. Ptolemaic
wills establish as beneficiary anyone who gains some right to the estate; in
the Roman period it has to be ownership. The Ptolemaic widow could be
entrusted with guardianship simply by being made beneficiary together
with the children; in the Roman period she has to be termed énirpomos.
Both explanations show then an ongoing tendency towards a sharper
definition of legal terms by the end of the Ptolemaic and the beginning of
the Roman period. This process, which also manifests itself in respect of
the Greek dotal system,” should be studied in a much broader context. For
now, one positive result will do. Changes in the scheme of legal documents
may well sometimes point to substantial changes in the legal institution
they record; but they may also ‘merely’ reflect changes in the formulaic
means denoting an institution that remains essentially the same. This, I
maintain, was the case with the widow’s position regarding the estate of her
deceased husband. This czvear should be kept in mind as we study the evo-
lution of legal documents from Ptolemaic, Roman and Byzantine Egypt.

Uri Yiftach-Firanko
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IsraEL

e-mail: uiftach@mscchuji.ac.il

* It may thus not be merely by chance that in a second-century Bc (1) appeal to an
archisomatophylax for the completion of the exchange of k/éroi (SB xv1 127720, before 25 July
142 BC — Arsinoités) the mother of an orphan, presumably underage petitioner is not
termed émirpomos but mpdoraris. The formal designation, then, is avoided in this papyrus
as well. Cf. Orsolina Montevecchi, ‘Una donna “prostatis” del figlio minorenne in un papiro
del 117, Aegyptus 61 (1981), pp. 103115 especially at 108.

* The routine formula is used in CPR v1 1. cf. supra ft. 41.

5% Y rrracu-FIranko, Marriage (cit. n. 17), pp. 175-182.
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