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Abstract:
T he artic le  ca rries o u t the tw o  tra ck  analysis. T he first p a rt d is ­

cusses th e  co m p lex ity  o f  the p riva te  m ilita ry  co m p an ie s’ reg u la tio n  in  the 

lig h t o f  m o d ern  changes o f  th e  w arfa re  an d  concerns ra ised  o n  th e  possib le  

v io la tions o f  in te rna tiona l hum an ita rian  law  an d  h u m an  righ ts. T he second  

p a rt describes  th e  Sw iss In itia tive  (w ith  focus to  the M on treux  D ocum en t 

and  the  In te rna tiona l C ode o f  C onduct fo r P rivate  S ecu rity  Serv ice P ro v i­

ders) estab lished  b y  th e  m a in  stakeholders. T he artic le  aim s to  p resen t to  

w h ich  ex ten t the  b o ttom -up  in itia tives m ay  sa tisfy  th e  legal standards o f  

in dustry  regulation .

Key words: code o f  conduct, p riva te  m ilita ry  societies, in te rna tiona l h u ­

m an ita rian  law , socia l co rpo ra te  re sponsib ility

Implication of the evolution of warfare on international 
humanitarian law

R ecen t evo lu tions in  in te rna tiona l po litics, like  em ergence  o f  the 

w a r ag a in s t te rro rism , th e  co n cep t o f  resp o n sib ility  to  p ro tec t o r g ro w ­

ing  o u tsou rc ing  o f  m ilita ry  serv ices have  affec ted  the m o d ern  w arfare  

and  there fo re  the na tu re  o f  m o d ern  in te rna tiona l hum an ita rian  law  (IH L). 

A t the b eg inn ing  IH L  w as e labo ra ted  to  p ro tec t w o u n d ed  p ersons o f  the 

battlefie ld , th en  it  sh ifted  its focus to  the p ro tec tio n  o f  com batan ts to  fi­

n a lly  p lace  civ ilians in  cen tre  o f  its  in terest. N ev erth e less , du ring  a ll these
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tran sfo rm atio n s w a r defin ite ly  rem ain ed  in  th e  im perium  o f  state an d  IH L  

p rese rv ed  its in tersta te  and  s ta te -cen tred  natu re . P rev ious cen tu ries w ere 

m u ch  m ore  in fluenced  b y  p ro tec tio n  o f  c itizens an d  constru c tio n  o f  the 

lega l fram ew ork  o f  trea tm en t o f  enem ies o f  th e  coun try ; yet, th e  2 1 st cen ­

tu ry  show ed  th a t it is no  lo n g er a  case. A lo n g  w ith  the deve lopm en ts in  

in te rna tiona l pub lic  law  an d  espec ia lly  the em ergence o f  the h u m an  righ ts 

doctrine  (H R ), a  p rog ressive  red irec tio n  from  th e  s ta te -cen tred  to  the in d i­

v idu a l-cen tred  app ro ach  w as observed .

T he law  o f  arm ed  conflic ts w as a lte red  as w ell, e spec ia lly  due to  the 

d ev e lo p m en t o f  w arfa re  techn ique  and  m eth o d s o f  conduc t o f  hostilities. 

T he issue o f  p riva te  m ilita ry  com pan ies (PM C ) con trac ted  to  p rov ide  its 

serv ices in  the  zone o f  arm ed  conflic t o r th e  g row ing  usage  o f  u n m anned  

aeria l veh ic le  (d rones) d isp layed  the g row ing  loopho le  o f  th e  IH L  ad ju s t­

m en t to  th e  m o d ern  reality .

O n  th e  o th er side, the in te rna tiona l soc ie ty  o f  sovere ign  equals is 

co nstan tly  co llid ing  w ith  the em erg ing  ro le  o f  m u ltin a tio n a l co rpora tions 

as th e  im p o rtan t an d  pow erfu l ac to rs on  the in te rna tiona l scene. T hus, p r i­

vate  en tities, trad itio n a lly  „ o b je c ts” o f  the in te rna tiona l law , are as w ell 

g radua lly  b ecom ing  sub jec ts o f  „ d ire c t” ob liga tions u n d er in te rna tiona l 

law  and  the g row ing  dem an d  o f  th e  regu la tions o f  p riva te  en terp rises b e ­

com es crucial. T he trad itio n a l approach , b rid g in g  H R  an d  IH L , focuses 

on  ac ts o f  governm en ts and  pub lic  au tho rities w h ich  su rp ris ing ly  are  no  

lo n g er th e  o n ly  rea l agen ts in  the battlefie ld . T herefo re , th e  trad itiona l ap ­

p ro ach  d o e sn ’t  rea lly  do the ju s tic e  to  th e  richness o f  ac ts th a t a re  u n d er­

tak en  in  bo th , peace  an d  w artim e, w h en  ind iv iduals and  lega l en tities are 

no  lo n g er th a t ind iffe ren t and  w here  th e  b usiness m eets war.

I t seem ed  th a t th e  attribu te  o f  the state such  as m o n o p o ly  o f  use  o f  

v io lence  w o u ld  n ev er be w a iv ed  on  b e h a lf  o f  th e  p riva te  sec to r b u t recen t 

asym m etric  arm ed  conflic ts rev ea led  th a t th e  m ilita ry  h a d  to  ad ap t and  

effec tive ly  resp o n d  to  the n ew  co n d itions o f  w ar and  na tu re  o f  the enem y 

w h ich  w as chan n e lled  th ro u g h  th e  p riv a tisa tio n  o f  the w arfare . T he fo l­

low ing  p ap er describes the sta tus an d  subsequen t liab ility  o f  n ew  corporate
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acto rs o f  IH L  - the  p riva te  m ilita ry  com pan ies an d  b o ttom -up  in itia tive  o f  

se lf-regu la tion  o f  th is g row ing  sector. T he ana ly s is is b ased  o n  the study  

o f  the Sw iss In itia tive  w h ich  in itia ted  a  tran sn a tio n a l d iscu ssio n  o n  fu ture 

o f  th e  p riv a tisa tio n  o f  th e  w a r an d  issue  o f  th e  state an d  in d iv idua l liab ility  

fo r th e  p oss ib le  b reaches o f  in te rna tiona l an d  d om estic  law ,1 and  th e  w ork  

o f  In te rna tiona l C ode o f  C onduct fo r P rivate  Security  Serv ice P rov iders 

(IC oC ) strong ly  in sp ired  b y  th e  M on treux  D o cu m en t sp irit.1 2

Consequently, it raises the im portant question o f  the redefinition 

o f  subjects o f  m odern  international law  w hich  cannot be any longer lim it­

ed  to  state actors. O nly  recently, the international com m unity  becam e sup­

portive o f  greater recognition o f  contribution o f  „non-state a c to rs” and 

their international personality, no t in  term s o f  „ o b jec ts” o r „ su b jec ts” o f  

international law, bu t „partic ipan ts”3. Since the attribution o f  internatio­

nal legal personality  is functional, and  depends on  the area o f  regulations, the 

follow ing paper focuses on  the activity o f  PM C  under the regim e o f  interna­

tional public law  and  IHL. The role o f  PM C s in  arm ed conflicts, conferred 

pow ers, aim s and  needs o f  the arm ed conflict situation require clear regulation 

and  classification o f  their activities. In  particular, it w ill focus on  qualification 

o f  these corporations under the G eneva C onventions (GC) to  further discuss 

the possible accountability  under international law  and  the elaboration o f  bo t­

tom -up regulation  providing w ith  good  practices that should be im plem ented 

into the strategies o f  this specific industry and  service providers.

Status of PMC under international humanitarian law

C on tra ry  to  p o ss ib le  first im pressions, PM C  u n d e r IH L  do  n o t ac t 

in  a  lega l vacuum . T h e ir u n c lea r sta tus h as a  po litica l, ra th e r th an  a  legal

1 More available at : http://www.eda.admin.ch/psc (consulted on 21/05/2013).
2 More available at : http://www.icoc-psp.org/Home_Page.html (consulted on 21/05/2013).
3 R. Higgins, Conceptual Thinking about the Individual in International Law, Brit., I Int 
‘I Stud. 4 (1978), pp. 48-55.
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natu re . IH L  p rov ides u s w ith  com prehensive  reg u la tio n  o f  th e  sta tus o f  

ac to rs in  the situa tion  o f  arm ed  conflicts, th ere fo re  one can  be  com batan t 

o r c iv ilian  w ith  n o  o th er possib ility .4 T h is is due to  the essen tia l featu re  o f  

a rm ed  conflic t -  the  c lea r d is tin c tio n  b e tw een  those  w ho  can  be  lega lly  

ta rg e ted  an d  k illed  and  those  w ho  shall rem ain  u n d er p ro tec tive  reg im e .5 

T hus, to  co rrec tly  c lassify  PM C , one shou ld  co n sid er th e ir  functions and  

en tru sted  task s in  th e  zone o f  a rm ed  conflict. A lso , it shou ld  be  n o ted  th a t 

g iv en  the  defin ition  o f  m ercenaries  inc lud ing  six  cum ulative  co n d itions ,6 

th e  la tte r sta tus is h a rd ly  ass ignab le  to  the perso n n e l o f  PM C . H ence w e 

shall tre a t th em  in  te rm s o f  c iv ilian s o r com batan ts d ep end ing  on  th e ir sp e ­

cific task s encom passing  or n o t d irec t partic ip a tio n  in  h o stilitie s .7

Firstly , these  com pan ies  opera te  acro ss severa l ju r isd ic tio n s  u n ­

d e r the  con trac ts financed  b y  governm en ts, in te rna tiona l o rgan iza tions, 

N G O ’s o r ind iv iduals. T hey  p rov ide  w ide  range o f  serv ices starting  w ith  

log istics, tra in ing , fac ility  an d  consu lting  suppo rt to  end  w ith  ty p ica l secu ­

rity  serv ices in  ho stile  en v ironm en t o f  in te rna tiona l a rm ed  conflic t b u t also  

o f  peace tim e , a t the  side o f  com m erc ia l industries w orldw ide . O ne o f  the 

m o s t in fluen tia l a ttem p ts to  ca tego rize  PM C  w as b y  S inger (2003) w ho  d i­

v id ed  th em  in to  m ilita ry  support, p ro v id e r o r co n su ltan t firm s.8S ince IH L  4 5 6 7 8

4 Mixed status of war medical personnel, chaplains and war correspondents, art. 33 of 
the Geneva Convention (III) relative to the Treatment of Prisoners of War. Geneva, 12 
August 1949.
5 Art. 51. Protocol Additional to the Geneva Conventions of 12 August 1949, and relating 
to the Protection of Victims ofInternational Armed Conflicts (Protocol I), 8 June 1977.
6 Art.47 (2) Protocol I : „Ä mercenary is any person who: (a) is specially recruited lo­
cally or abroad in order to fight in an armed conflict; (b) does, in fact, take a direct part 
in the hostilities; (c) is motivated to take part in the hostilities essentially by the desire for  
private gain and, in fact, is promised, by or on behalf o f a Party to the conflict, material 
compensation substantially in excess o f that promised or paid to combatants o f similar 
ranks and functions in the armed forces o f that Party; (d) is neither a national o f a Party 
to the conflict nor a resident o f territory controlled by a Party to the conflict; (e) is not 
a member o f the armed forces o f a Party to the conflict; and (f) has not been sent by 
a State which is nota Party to the conflict on official duty as a member o f its armedforces ”.
7 N. Melzer, Interpretive Guidance on the notion o f direct participation in hostilities un­
der IHL, Int’l Comm. of the Red Cross, 2009.
8 P. W. Singer, Corporate Warriors: The Rise o f the Privatized Military Industry, Cornell 
University Press, 2003.
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is app licab le  on ly  in  th e  case  o f  a rm ed  conflict, w h en  it com es to  PM C , the 

p ro b lem  appears as fo r these  em ployees w ho  are tak in g  d irec t partic ip a tio n  

in  ho stilities  and  th u s are exposed  to  enem y  fire, b u t a t the sam e tim e  are 

n o t o ffic ia lly  inco rpo ra ted  to  the  a rm ed  forces o f  one p a rty  to  the conflict. 

I f  the la tte r w as th e  case, th e ir sta tus w o u ld  be  p e rfec tly  c lea r and  all p ro ­

v is ions o f  G C  re la ting  to  com batan ts  an d  p risoners  o f  w a r w o u ld  apply .9 

A lso  th ey  w o u ld  be  u n d e r officia l m ilita ry  com m and  and  in  the eventua l 

case o fb re a c h e s  o f lH L , p u n ish ed  b y  m ilita ry ju risd ic tio n .

N ev erth e less , th e  n o n -lin ea r na tu re  o f  m o d ern  conflic ts an d  in ­

c reasing  n u m b er o f  task s ca rried  o u t b y  PM C  ou tside  th e  m ilita ry  s tru c ­

tu re , b u t trad itio n a lly  assum ed  b y  a rm ed  forces, b lu r th e  w ho le  p ictu re . 

T he d ifficu lty  em erges w h en  c iv ilian s w ear w eap o n  and  m ilita ry -like  u n i­

form s w h ich  con seq u en tly  im pede th e ir  d is tinc tion  from  com batan ts , thus 

endangering  th e ir security . M oreover, the po ten tia l to  b ecom e engaged  in  

the co m b a t w ith  enem y (the co ncep t o f  d irec t p a rtic ipa tion ) is agg rava ted  

due to  the sole p ro x im ity  o f  p ro v id ed  serv ices to  th e  battle fie ld , regard less 

o f  th e ir  na tu re  (transla to rs, tra iners, an d  guards are  equally  exposed).

T he p ro sp ec t o f  in teg ra ting  PM C  u n d e r one m ilita ry  co m m an d  is 

h ig h ly  un lik e ly  due to  the co re  incen tives o f  p riv a tisa tio n  o f  war. T h ere ­

fore, the co s t efficiency, flex ib ility  an d  o th er m eans b y  w h ich  to  re lieve  the 

state o f  ce rta in  du ties p lay  in  favou r o f  PM C  setting  in  the shadow  zone o f  

w arfare , w here  the sta tus o f  c iv ilian  d o e sn ’t  p rov ide  effic ien t an d  adequate  

p ro tec tio n .10 F inally , the m ere  fac t o f  ce rta in  go v ernm en ta l task s b e in g  o u t­

sou rced  m ay  incite  su bsequen t abuses an d  issue o f  the liab ility  u n d er IH L, 

IC L  o r d om estic  c rim ina l law. T h a t is w h y  the  se lf-in itia tive  o f  the PM C  

reg u la tio n  m erits  a  d iscussion .

9 Art. 4 Geneva Convention relative to the Treatment of Prisoners of War, 75 U.N.T.S. 
135, entered into force Oct. 21, 1950.
10 Art. 51(3) of Additional Protocol I: ,,Civilians shall enjoy the protection ajforded by 
this Section, unless andfor such time as they take a directpart in hostilities ”.
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International liability of PMC

F or th e  m om ent, the o n ly  so lu tion  to  be  accep ted  u n d er th e  reg im e 

o f  IH L  is the liab ility  o f  a  state th a t fa iled  to  p rev en t a  ha rm fu l act. A l­

th o u g h  th e  recen t conflic ts in  Iraq  an d  A fg h an is tan  show ed  th a t due to  the 

u n c lea r ro le  o f  PM C , serious p ro b lem s occu rs w h en  it  com es to  an  e ffec­

tive  m ech an ism  o f  p u n ish m en t to  enab le  the  perso n n e l o f  PM C  to  be  p ro ­

secu ted  w h en  serious b reaches o f  th e  law  occur. Such concre te  m easu res 

shou ld  be  un d ertak en  b y  states w hose  leg itim acy  and  au tho rity  m ay, and  

ac tu a lly  is, un d erm in ed  because  o f  the  sp ill-over effect o f  im pun ity  and  

g o v ernm en ta l b ack ing  fo r th is b usiness sector. A s  abovem en tioned , the 

state ac to r is, as th e  sub jec t o f  in te rna tiona l law  and  p a rty  to  the conflict, 

th e  one u ltim a te ly  h e ld  re liab le  fo r a ll abuses an d  v io la tions o f  H R  and  

IH L .11 T he com m itm en ts  u n d e r in te rna tiona l law  ob lige  the state to  accep t 

th is  resp o n sib ility  o r to  undertake  all n ecessary  steps to  p u n ish  th e  ac tua l 

perpetra to rs.

R egrettab ly , the rap id  g ro w th  o f  P M C  w as n o t accom pan ied  b y  the 

co n cu rren t reg u la tio n  and  con tro l o f  th e ir  ac tiv ities in  th e  in te rna tiona l o r 

n a tio n a l legal o rd e rs ,11 12 w h ich  cu rren tly  tr ig g ers  certa in  d ifficu lties as to  

th e  accoun tab ility  o f  na tu ra l p ersons in  the co n tex t o f  b o th  in te rna tiona l 

an d  n o n -in te rn a tio n a l a rm ed  conflicts. T h is  n ew  phenom enon , p rovok ing  

th ough ts  ab o u t m o d ern  m ercenaries, ra ises  im p o rtan t issues ab o u t th e  fu ­

tu re  o f  th e  in te rna tiona l c rim ina l an d  c iv il liability , th e  au tho rity  o f  state 

an d  a lso  th e  fu ture  deve lo p m en t o f  th e  PM C  sector.

S ince in te rna tiona l law  is an  in tersta te  law , w ith  re cen t em ergence 

o f  ind iv idua l c rim ina l resp o n sib ility  fo r serious b reaches o f  in ternational 

law , to  de libera te  ab o u t co rpora te  c rim ina l liab ility  is p recarious. A lth o u g h  

th e  in te rna tiona l liab ility  o f  co rpo ra tions can  be  trea ted  from  d iffe ren t per-

11 The Geneva Convention law is considered as part of customary law, biding despite the 
lack of official ratification of the instrument by a state in question.
12 Several exceptions as to the domestic regulation of PMC can be found in the United 
States, the United Kingdom, South Africa, New Zealand and Switzerland.
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spectives: in ternational law, IH L  o r H R , on ly  the la tter is supported  on  part 

o f  scholars, m ain ly  invo lved  in  H R  m ovem ents fostering corporate social 

responsib ility  (C SR ) and  consecutive in ternational civ il liability. T he m ain  

prem ise o f  C SR  is the h igh  m obility  and  grow ing  corporate pow er on  the 

in ternational m arket, w h ich  assigns the in ternational corporations a  ro le in  

delivering  the H R  standards to  the local com m unities. H ow ever, because 

o f  the ir com plex  nature  and  m ultilevel structu re ,13 the allocation  o f  liability  

causes som e p rob lem s w h en  it  com es to  identification  o f  a  separate co rpo­

rate  personality  to  be  h e ld  responsib le  for the com m itted  crim e o r civ il tort. 

T he sam e is applicab le  to  the PM C  industry  w hich, n o t on ly  being  endorsed 

by  governm en t policies, b u t also  benefiting  from  its d ispersed  prem ises, p ro ­

tects its ow n  personnel b y  sheltering  them  outside o f  the co m peten tju risd ic - 

tion  and  m ak ing  the conduct o f  p roceedings im possib le .14

It has to  be  h igh lig h ted  th a t co rpora te  liab ility  as such  does n o t 

ex is t e ither u n d e r in te rna tiona l law  o r u n d e r IH L. In  the cu rren t state o f  

law , co rpora te  liab ility  is tran sla ted  in to  state liab ility  fo r the specific a c ­

tions o f  state agen ts (host state, h o m e state o r h irin g  s ta te ),15 and  ind iv idual 

liab ility  o f  th e  p erso n n e l u n d e r co m peten t c rim ina l order, or, excep tiona lly  

fo r the m o s t serious b reaches, the  ind iv idua l c rim ina l liab ility  fo r in te rn a ­

tio n a l crim e can  a lso  be  evoked. H ow ever, the lack  o f  n a tio n a l reg u la tio n  

fram ew ork  and  d ifficu lties o f  ca rry ing  o u t inves tiga tions in  fa iled  c o u n ­

tries  have  w id e ly  con tribu ted  to  serious lacks o f  re sponsib ility  fo r H R  v io ­

la tions. S ince to  the k now ledge  o f  th e  author, there  is n o  on-go ing  o r ad ju ­

d ica ted  case  ag a in s t a  com pany  fo r v io la tio n  o f  co re  in te rna tiona l crim inal 

law , there fo re  certa in  sta tes m ay  be  accu sed  o f  fa ilu re  , , to exerc ise  due  

d iligence  to p r e v e n t,p u n ish , inves tiga te  o r  redress the harm  c a u se d ”. 16

13 They managed to create a numerous layers of subsidiaries or subcontracts in diverse 
countries.
14 Professional Overseas Contractors, New Proposals to Increase Oversight fo r Security 
Contractors, April 2, 2013, available at: http://www.your-poc.com/new-proposals-to- 
increase-oversight-for-security-contractors/ (consulted on 20/05/2013).
15 H. Tonkin, State control over private military and security companies in armed con­

flict, CambridgeUniversityPress,2011,pp. 123-260.
16 United Nations Human Rights Committee, General Comment 31, paragraph 8, United 
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A m ong  o thers, th e  lack  o f  ind iv idua l acco un tab ility  o f  PM C  p e r­

sonnel m ay  resu lt from  a  d is tu rb ing  g ran ting  o f  im m un ities du ring  th e  co n ­

flicts in  Iraq  and  A fg h an is tan  b y  the U S A  governm en t. In  Iraq , from  2004 

an d  2007 , a ll p riva te  U .S . con trac to rs inc lud ing  P M C  w ere  g ran ted  im ­

m u n ity  sta tus u n d e r th e  C oalition  P rov isiona l A u th o rity  O rd er 17.17 H o w ­

ever, the  lega l situa tion  o f  P M C  opera ting  in  the country , an d  in  p a rticu la r 

w h e th e r som e PM C  still b enefit from  the  im m u n ity  c lause  con ta ined  in  

O rd er 17, rem ain s unclear. T h is d ip lom atic  sta tus has b een  one o f  th e  m a in  

argum en ts o f  th e  defence  o f  the five p riva te  guards o f  B lackw ater charged  

w ith  m an slau g h te r and  w eapons v io la tions an d  a lleged ly  responsib le  for 

th e  m assacre  w h ich  to o k  p lace  in  B ag h d ad ’s N isso u r Square, in  2 0 0 7 .18 

In  a u th o r’s op in ion , th is  abuse  o f  ab so lu te  im m u n ity  from  c rim ina l and  

c iv il ju r isd ic tio n  shou ld  be  co ndem ned  and  fo r obv ious reaso n s rem ain  

re s tra in ed .19

Finally , the  issue  o f  c iv il in te rna tiona l liab ility  o f  co rpo ra tions has 

recen tly  em erged  a t th e  occasio n  o f  the K io b e l v. R o ya l D u tch  P etro leum  

landm ark  case d iscussing  th e  in te rna tiona l perso n h o o d  o f  tran sna tiona l 

co rpora tions. D esp ite  th e  lack  o f  in h e ren t o bstac le  u n d er in te rna tiona l law  

w h ich  w o u ld  p rev en t sta tes from  add ressing  ob liga tions, an d  n o t o n ly  p ro ­

h ib itio n s d irec tly  to  th e  legal person , th e  Suprem e C ourt in  its d ec is ion  o f  

A p ril 17, 20 1 3 20 re jec ted  th e  u n iv e rsa lju r isd ic tio n  an d  p o ss ib ility  for m u l­

tin a tio n a l co rpo ra tions to  be  sued  u n d er T he A lien  T ort S tatu te fo r busi- * 17 18 19 20
Nations doc. CCPR/C/21/Rev.1/Add.13 (2004).
17 Coalition Provisional Authority Order No. 17 (Revised), Status of the Coalition Pro­
visional Authority, MNF - Iraq, Certain Missions and Personnel in Iraq (Iraq), No. 17 
(Revised), 27 June 2004, available at: http://www.unhcr.org/refworld/docid/49997ada3. 
html (consulted on 26/02/ 2013).
18 Judge R. M. Urbina of Federal District Court, Memorandum of Dismissal of Charges 
against Blackwater Guards, December 31, 2009.
19 M. Frulli, Immunity fo r Private Military Contractors: Legal Hurdles or Political 
Snags? [in:] War by Contract — Human Rights, Humanitarian Law, and Private Contrac­
tors, F. Francioni and N. Ronzitti (eds.), Oxford University Press, 2011, p. 469.
20 Supreme Court Of The United States, No. 10-1491, Esther Kiobel, Individually And 
On Behalf Of Her Late Husband, Dr. Barinem Kiobel, Et Al., Peti-Tioners V. Royal Dutch 
Petroleum Co. Et Al., On Writ Of Certiorari To The United States Court Of Appeals For 
The Second Circuit, April 17, 2013.
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ness  ac tiv ities overseas causing  v io la tions o f  H R .21 O ne m ore  tim e  it w as 

p ro v ed  th a t the p o litica l na tu re  o f  in te rna tiona l law  is the m a in  im p ed i­

m en t to  ensure an  effective rem ed y  to  h u m an  righ ts  v ic tim s, w h ich  is a lso  

c lea rly  d em o n stra ted  in  th e  S tatu tes o f  th e  IC C , th e  IC T Y  o r the IC T R  th a t 

d o n ’t  p rov ide  fo r the p ro secu tio n  o f  co rpo ra te  en tities.22 23

T herefo re , th e  issues ra ised  in  th is  p a rt c lea rly  illu stra te  the  m is ­

m a tch  o f  m o d ern  security  p o litics  and  co rrespond ing  lim its o f  in te rn a tio n ­

a l law , w h ich  leads u s to  th e  second  p a rt on  th e  fu ture  o f  the in te rna tiona l 

co rpora te  liab ility  an d  its se lf-regu la tion  in itia tives.

The Self-regulation Initiatives

G iv en  the fac t th a t ne ith e r the in te rna tiona l n o r the d om estic  re g u ­

la tions em brace in  a  com p lete  and  com prehensive  w ay  th e  con tro l o v e r the 

PM C  industry , th e  in fo rm al reg u la tio n  p lays an  im p o rtan t ro le . T here  are 

five types o f  in fo rm al reg u la tio n  th a t can  be  tak en  in to  co nsidera tion” “the  

use  o f  m arke t a n d  repu ta tio n a l p ressures, the u se  o f  c iv il ac tions a g a in s t 

contractors, the p ressu res  crea ted  by the in surance  industry, the u se  o f  

specifica lly  d es ig n ed  contracts, a n d  the co llec tive  se lf-re g u la tio n ”,23 due 

to  the  lim ited  scope o f  th is artic le , on ly  the la tte r w ill be  d iscussed . The 

gov ern m en t o f  S w itzerland  d ec ided  to  u n dertake  the concre te  ac tions in  

o rder to , from  one side, c la rify  in te rna tiona l standards fo r the P M C  indus-

21 The Alien Tort Statute, 28 U.S.C.§ 1350, is a section of the United States Code: “The 
district courts shall have original jurisdiction o f any civil action by an alien for a tort 
only, committed in violation o f the law o f nations or a treaty o f the United States.”
22 J.D. Ohlin, Kiobel and Criminal Law Norms: „One can treat the reluctance to pro­
secute corporations at Nuremberg, the ICTY, ICTR, and the ICC, as purely a matter o f 
jurisdiction. And just because these tribunals don t have jurisdiction over corporations 
does not mean that corporations cannot violate international legal norms. And just be­
cause the ICC does not have jurisdiction over corporations does not entail that a US 
court does not have jurisdiction over them either. Each court or tribunal has separate 
jurisdictional rules. And one has to separate the jurisdictional point from the underlying 
legal norm.”, January 6, 2012, available at: http://www.liebercode.org/2012/01/kiobel- 
and-criminal-law-norms.html (consulted on 25/02/2013).
23 S. Percy, Regulating the private security industry, Informal Regulation, Routledge for 
the International Institute for Strategic Studies, 2010, pp. 53-63.
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try  opera ting  in  d iffe ren t env ironm ents (du ring  peace  and  w a r tim e) and  

from  th e  other, to  im prove the acco u n tab ility  o f  such  com panies.

Sw iss F edera l C ouncil reac ted  as th e  fo rem an  an d  a lready  in  2005 

ad o p ted  a  rep o rt on  p riva te  m ilita ry  an d  security  com pan ies. C onsequently , 

an  in te rna tiona l in itia tive  a im ed  a t the  p ro m o tio n  o f  com p liance  w ith  IH L  

an d  h u m an  rig h ts  b y  PM C  opera tin g  in  conflic t zones w as launched  and  

re su lted  in  adop tion  o f  the M o n treux  D o cu m en t o n  S ep tem ber 17, 2 0 0 8 .24 

Furtherm ore , the Sw iss In itia tive  encom passes as w e ll th e  reg is tra tio n  o f  

th e  p riva te  b usiness w ith  the In te rn a tio n a l C ode o f  C onduct fo r P rivate  

S ecu rity  Serv ice P rov iders (IC oC ).

T he M o n treux  D o cu m en t consists  o f  tw o  parts, th e  first is co m ­

p o sed  o f  27 ob liga tions o f  th e  s ignato ry  states, P M C s an d  th e ir  em ployees, 

th e  second  p rov ides fo r the ca ta logue o f  73 go o d  p rac tices  add ressed  to  

th e  s igna to ry  states an d  com ply ing  w ith  the  ob liga tions u n d er in te rna tiona l 

law  as fo r the o v ers ig h t an d  ad m in is tra tio n  o f  the PM C  industry . G iv en  the 

m ix ed  na tu re  o f  au thors, inc lud ing  the rep resen ta tiv es  o f  the p riva te  sector, 

th e  M on treux  D o cu m en t em bod ies a  genu ine  rep resen ta tio n  o f  in terests  at 

stake, from  both , pub lic  an d  p riva te  perspective . T he d o cu m en t d o esn ’t 

d iscuss th e  leg itim acy  o f  the ou tsou rc ing  o f  the state m o n o p o ly  o f  th e  use 

o f  force o r its leg a lity  b u t is focuses on  the  p ro v isio n  o f  go o d  p rac tices  

w h ich  im p lem en ta tio n  shou ld  secure th e  leg a lity  an d  obed ience  to  IH L  and  

H R  standards. W hile  the M on treux  D o cum en t is m o s t o f  a ll d irec ted  to  the 

s igna to ry  sta tes,25 the IC oC  is th e  in s tru m en t e labo ra ted  w ith  a  v iew  to  be 

s igned  an d  ad o p ted  b y  the  PM C  them selves.

T he IC oC  w as s igned  b y  th e  58 PM C  o n  N o v em b er 9, 2010  and  

p rov ides w ith  im p o rtan t com m itm en ts o f  s igna to ry  parties as fo r th e  re ­

sp ec t o f  a ll app licab le  legal reg im es, o f  in ternational, reg io n a l and  dom es- 24 25

24 Unpublished master thesis: K. Kowalczewska, Individual Liability and State Respon­
sibility o f Private Military Companies in International Law, the Jagiellonian University, 
2011,pp. 99-101.
25 4 5 states and the European Union support the Montreux Document as for May 21, 2013, 
available at: http://www.eda.admin.ch/eda/en/home/topics/intla/humlaw/pse/parsta.html 
(consulted on 21/05/2013).
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tic  n a tu re . A lso , it  specifies th e  e x p lic it p ro h ib itio n s  o n  c e rta in  a c tiv itie s  

like  th e  u se  o f  fo rce  (ex cep t in  se lf-d e fen ce ), to rtu re , d isc rim in a tio n  and  

h u m a n  tra ffick ing . T he  v e ry  im p o rtan t p a r t lay s d o w n  th e  co m m itm en ts  

o f  m an ag e m en t b o a rd s  a im in g  to  ensu re  th a t the  p e rso n n e l o b se rv e  the 

IC oC  an d  im p lem en t g o o d  p rac tic e s  reg a rd in g  th e  rec ru itm e n t an d  tr a i­

n in g  o f  p e rso n n e l as w e ll as req u ire s  rep o rtin g  an d  m o n ito rin g  m e c h a ­

n ism s. T he su ccess  o f  th is  in s tru m en t is illu s tra ted  b y  th e  im p ress iv e  

n u m b e r o f  m o re  th a n  600 P M C s th a t becam e  s ig n a to rie s  o f  IC oC  b y  M ay  

2 0 1 3 .26

F urtherm ore , th e  w ho le  p rocess  is m o n ito red  an d  rev iew ed  b y  the 

S teering  C om m ittee  com posed  o f  the rep resen ta tiv es o f  th ree  sectors: 

P M C s, N G O ’s and  governm en ts, w here  the  Sw iss go v ern m en t and  G e ­

n ev a  C entre  for th e  D em ocratic  C on tro l o f  A rm ed  F o rces (D C A F ) p lay  

th e  ro le  o f  facilita to rs. B esides, there  w ere  c rea ted  th ree  w o rk in g  groups 

co m p o sed  o f  rep resen ta tiv es o f  afo rem en tio n ed  stakeho lders an d  charged  

w ith  d iscussion  an d  e labo ra tion  o f  reports on: (1) A ssessm en t, R eporting , 

and  In ternal &  E x terna l O versigh t, (2) R eso lu tio n  o f  T h ird  P arty  G rie ­

v an ces an d  (3) Ind ep en d en t G overnance  & O v ersigh t M echan ism  S truc­

tu re , G overnance , an d  Funding . A s a  re su lt o f  in tense  consu lta tions and  

d iscussions, in  F eb ruary  2013 th e  S teering  C om m ittee  m an ag ed  to  d raft 

th e  final ch arte r o f  the  governance  an d  o v ers ig h t m ech an ism  estab lished  

to  oversee  and  g o vern  the  IC oC  im p lem en ta tio n  and  adm in istra tion . It 

p rov ides for the  four types o f  m on ito ring : (1) verifica tion  and  assessm en t 

th ro u g h  aud iting , m on ito ring , and  certification , (2) rep o rt assessm en t and  

rev iew  (3) com p la in t v erifica tion  and  rem ed ia tio n  and  (4) C ode ad m in is­

tration .

W hile  the p rocess  is still evo lv ing , it is still too  p recoc ious to  a s ­

sess th e  im p ac t o f  such  a  se lf-regu la tion  o n  th e  p rac tice , nev erth e less  such  

a  bo tto m -u p  in itia tive, b ack ed  b y  the m o s t in te rested  governm en ts and  26

26 Complete List as of 1 May 2013 available at: http://www.icoc-psp.org/uploads/Signa- 
tory_Companies_-_May_2013_-_Composite_List_SHORT_VERSION.pdf (consulted 
on 22/05/2013).
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N G O ’s is p ra isew orthy . I t is a  m easu re  to  c ircum ven t th e  u n w illin g n ess  o f  

th e  governm en ts to  e laborate  a  leg a lly  b in d in g  com prehensive  legal fram e­

w o rk  w h ich  m ay  be  co u n te r effective as fo r th e  benefits stem m ing  from  the 

o u tsou rc ing  o f  the re lev an t serv ices. M oreover th e  Sw iss In itia tive  enables 

th e  in tro d u c tio n  and  o p era tiona liza tion  o f  the U N  G uid ing  P rincip les on  

B usiness an d  H um an  R ig h ts ,27 a lso  it  acknow ledges the expecta tions o f  

pub lic  o p in ion  fo llow ing  th e  H R  m o v em en t an d  inc lined  o n  C SR , espe­

c ia lly  the im p ac t and  in fluence o f  m u ltin a tio n a l co rpo ra tions on  the p ro tec ­

tio n  o f  H R  standards.28 G iven  the m ix ed  na tu re  o f  th e  S teering  C om m ittee  

m em bers  the Sw iss In itia tive  is em pow ered  to  recogn ize  th e  in terests  o f  all 

s takeho lders and  take  in to  co n sid era tio n  th e  p ressu re  particu la rly  exerted  

b y  the c iv il soc ie ty  k een  o n  the CSR.

L ast b u t ce rta in ly  n o t least, g iv en  th e  lack  o f  in te rna tiona l o r d o ­

m estic  leg a lly  b in d in g  regu la tion , the adh esio n  to  such  a  code o f  conduc t 

is p rop itious w h en  it  com es to  th e  econom ic  and  m ark e tin g  d im ensions o f  

th e  PM C  industry . T he in te rna lisa tion  o f  IC oC  rev ea ls  efforts o f  the co m ­

p an ies  to  com p ly  w ith  th e  h ig h es t standards an d  in ten tio n  to  sa tisfy  the 

due d iligence  parad igm . T he o v ers ig h t m ech an ism  p ro cu red  b y  th e  IC oC  

an d  accom m odating  the p ro tec tive  screen  m ay  p lay  a  ro le  o f  a ttrac tion  for 

m ore  im p o rtan t clients. T he la tte r invo lve  n o t on ly  the  p rivate  ac to rs and  

governm en ts b u t a lso  in te rna tiona l o rgan isa tions like U N , o ften  a fra id  o f  

th e  stigm a in  th e  case  o f  the a lleg ed  v io la tions o f  H R  b y  the  P M C  em p lo ­

yees, w h ich  o ften  gets m ed ia tised  and  m ay  h arm  the rep u ta tio n  o f  the h ir­

ing  party .29 A lso , the partic ip a tio n  in  th e  IC oC  m ay  be  se t as the p re req ­

27 J. Ruggie, Guiding Principles on Business and Human Rights: Implementing the United 
Nations ‘Protect, Respect and Remedy’ Framework, UN, 2011, available at: www.ohchr. 
org/Documents/Issues/Business/A-HRC-17-31_AEV.pdf (consulted on 22/05/2013).
28 B. Faracik, Address during Human Rights & Business Seminar: From Armed Privates 
To Private Armies: Regulating Private Military And Security Companies, 31 October 
2012, Allerhand Institute, Cracow, Poland.
29 C. Hoppe and O. Quirico, Codes o f Conduct fo r Private Military and Security Compa­
nies, [in:] War by Contract — Human Rights, Humanitarian Law, and Private Contrac­
tors, F. Francioni andN. Ronzitti (eds.), OxfordUniversity Press, 2011, pp. 363-376.

123

http://www.ohchr


u isite  for licensing  or aw ard ing  pub lic  and  p riva te  co n trac ts ,30 therefo re , 

it  b ecom es less su rp ris ing  w h y  the IC oC  benefits o f  such  an  endo rsem en t 

from  the  in dustry  itself. T herefo re , the IC oC  is se t up  in  o rd e r to  foster 

b usiness oppo rtun ities o f  law fu l com pan ies w h ile  exclud ing  the n o n -co m ­

p ly ing  ones. I t enhances th e  leve l o f  accoun tab ility  due to  its ob liga to ry  

repo rting  m ech an ism  b u t a lso  fosters th e  tran sp a ren cy  w ith  reg a rd  to  such  

issues as to rtu re , d iscrim ination , arm  traffick ing , dual-use  techno log ies 

and  re so rt to  arm ed  force.

Conclusion

To conclude , the se lf-regu la tion  in itia tive , due to  its  n o v e lty  can ­

n o t be  assessed  in  a  sa tisfac to ry  w ay  b u t fo r sure  consis ts  o f  an  im portan t 

im provem en t o f  the  reg u la to ry  fram ew ork  o f  th e  PM C  industry. G iven  

th e  accoun tab ility  hard sh ip s, th e  rea lm  o f  th e  d ip lom atic  n ego tia tions and  

co m plex ity  o f  the issue w h ich  a t th e  m o m en t d o n ’t  g ive any  p ro sp ec ts  for 

th e  fast in te rna tiona l leg a lly  b ind ing  se ttlem ent, the bo tto m -u p  in itia tive  is 

m u ch  appreciated .

H ow ever, th e  lack  o f  state im p eriu m  as fo r th e  en fo rcem en t co m ­

b in ed  w ith  th e  v o lu n ta ry  na tu re  o f  adhesion , in hab it th e  tw o  m a in  d raw ­

backs o f  in fo rm al reg u la tio n  m echan ism s. U sin g  the  leverage  o f  due d ili­

gence  and  p resu m p tio n  o f  com p ly ing  w ith  th e  H R  and  IH L  standards, the 

se lf-regu la tion  g ives im p o rtan t incen tives fo r th e  busin ess  s takeho lders to  

s ign  the d o cu m en t in  o rd e r to  g a in  o n  re liab ility  in  th is h ig h ly  com petitive  

env ironm ent. H ow ever, th e  in fo rm al reg u la tio n  seem s to  b e ju s t  a  tem p o ­

ra ry  so lu tion  coun te ring  th e  loopho le  o f  the in te rna tiona l law  an d  requ ires 

th e  gov ern m en t guaran tees o f  en fo rcem en t in  case o f  fa ilu re  o f  in dustry  

goodw ill T herefo re  the leg a lly  b ind ing  fram ew ork  p ro v id in g  fo r m in im um

30 N. Rosemann, Code o f Conduct: 'Tool fo r Self-regulationfor Private Military and Se­
curity Companies, DCAF Occasional Paperno 15 (2008).
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standards shall be co nsidered  in  a  long -te rm  perspective . M oreover, the 

v o lu n ta ry  na tu re  o f  adhesion  to  the Sw iss In itia tive  d o e sn ’t  p ro tec t from  

th e  ac tiv ities o f  co rpo ra tions w illin g  to  con tribu te  to  the illega l ac tions and  

a id ing  o r abe tting  the perpe tra to rs  o f  in te rna tiona l crim es, especia lly  the 

a rm ed  g roups and  au th o rita rian  reg im es n o t re fra in in g  from  th e  recourse  

to  th e  m ercenary .

T he in fo rm al reg u la tio n  o f  PM C  still evokes m an y  questions to  be 

exam ined  in  n ea r future. To w h ich  ex ten t th e  o v e rs ig h t m ech an ism  w ill be 

effec tive?  W ill the s igna to ry  sta tes im p lem en t go o d  p rac tices  an d  w ill the 

d om estic  courts take  in to  accoun t the  in fo rm al reg u la tio n  as an  im portan t 

co m m itm en t o f  co rpora tions to  th e  due d iligence  standards?  T herefore , 

w ill the  in d u s try  succeed  in  rega in ing  its re liab ility?
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