


P R I V A T E A R B I T R A T I O N IN THE LAW OF GRECO-ROMAN 
EGYPT. 

Only some short mentions1 but no monographic essays on the 
question of private arbitration2 in the law of Greco-Roman Egypt 
are to be found in the papyrological literature. It is the task of the 
present article to fill up this gap3. 

* * 
* 

Greek private arbitration4 appears already in the I V century 
B. C. in Ptolemaic Egypt5, brought there by Greek colonizers®. It 

1 Cf. M i t t e i s , Hermes 30, 616 ff. ; W i 1 с к е η, Arch. f. Pap. I, 20 f f . ; 
T a u b e n s c h l a g , Organizacja sąduuu Egiptu w epoce rzym. i bizaiu. 76 ff. 
(Rozprawy A , U. Seria II t. X X V [1907]; germ, summary: Die Gerichtsorgani-
sation Aegyptens in röm. u. byzant. Zeit, Bull, intern, de l 'Acad. de Cracovie № 
6 7, p. 78 ff .) ; B e r g e r , Straf klausein 212 ťť. ; M i 11 e i s, Grundzüge 32, 
276; M o d i с a, Introduzione allô studio délia papirologia giuridica 201 ff. ; Г a u-
b e n s c h l a g , Spraiv. Akad. Um. t. X X I V № 3 p. 15 ff . ; W e η g e r, art. 
Receptům Arbitri, R E I Α., 369 ff . ; · S t e i η w e η t e r, Streitbeendigung im gr. 
Hecht 91 ff., 172 ff . ; В e r η e к e r, Sondergerichtsbarkeit 185 f.; T a u b e n -
s c h l a g , Law I, 304 f. and notes, 37258, 375,,, 37787; S e i d l , Ρίο/. Rechtsgeschi-
chte 24. From the private arbitrators in the meaning discussed in this article are 
to be discerned the mediators whose task is not to pass a sentence but to reconsile 
the parties cf. W e η g e r, P. Mon. p. 163 ad v. 31; RE I A, 371 ad Lond. 113; 
S t e i n w e n t e r , Streitbeendigung 15, 92, 105; T a u b e n s c h l a g , Sav. Ζ. 
46, 81 note 4. 

2 On public arbitration see T a u b e n s c h l a g , Die plol. Schiedsrichter 
(Arch. f. Pap. I V , 1 ff . ) cf. I d e m, Law I, 370 f. and the later sources and lite-
rature cited there. On public arbitration in the Roman and Byzantine epochs 
see I d e m , Die Gerichtsorganisation 1. с. p. 42 ff. On the Alexandrian διαιτητχί 
mentioned in P. Hal. 1 ( = P. M e y e r , Jur. Pap. № 74) (III cent. B. C.) v. 26 f., 
41 f. see G r a e c a H a l e n s i s , Dikaiomata 51 ff . , (esp. 53); S c h u b a r t , 
Einführung 286; P. M e y e r , Jur. Pap. 253; С о 11 i n e t, Münch. Beitr. 19, 
222; P e r e m a n s - V e r g o t e , Papyr. Handboek 181; T a u b e n s c h l a g , 
Law I, 369 with reference to S с h w a h n, RE VI Α., 1 ff. 

3 This article is based only on Greek sources; on the arbitrators in the light 
of Coptic documents see S t e i n w e n t e r , Stud. Pal. X I X , 22 ff., 53 ff. and 
passim (cf. K o s c h a k e r , Sat;. Z. 41, 330 ff.). 

4 Cf. S e m e к a, Plol. Prozessrecht 42; B e r n e k e r , Solldergerichtsbarkeit 
185 f.; T a u b e n s c h l a g , Law I, 304, 37258; S e i d l , Ptol. Rechtsgeschichte 24. 
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continues to develop during the Roman epoch, simultaneously 
with the rise of Roman private arbitration7 which reaches its full 
expansion in the Byzantine epoch. 

In all the three epochs two deeds are needed to s e t u p a p r i -
v a t e a r b i t r a t i o n : 1) the recording of the arbitration, 
i. e. an agreement between the parties to choose jointly an arbiter 
and let him decide their litigation (pactum compromissi)s and 2) the 
agreement between the parties and the arbiter in which the latter 
accepts his office (receptům arbitři)9. 

s Elef. 1 (311 — 10 B. C.). As to the origin of private arbitration and its impor-
tance in the development of the jurisdiction of State-courts see: in general — 
В e к к e r, Z. / . vgl. Rw. 1, 110 f.; B e r n h ö f t , Z. f . vgl. Rw. 2, 320; W e n -
g e r , Das Recht d. Griechen u. Römer 286 f.; В e s e 1 e r, Sav. Z. 50, 442 f. For 
Babylonian law — L a u t n e r , Die richterl. Entscheidung u. Streitbeendigung 
nach altbab. Prozessr. passim. For Greek law — S t e i n w e n t e r , Streitbeen-
digung 1 ff.; S t a w r o s H u w a r d a s , Z. f . vgl. Rtv. 49, 289; G e r η e t, 
Arch. d'Hist. Droit Orient. I, 111 ff.; P a n t a z o p o u l o s , Festschrift Koscha-
ker III, 199 f.; W o l f f , The origin of judicial litigation among the Greeks (Tra-
ditio IV), 36 ff. For Roman law — the works by W 1 a s s а к, cit. in W e n -
g e r ' s art. Studi Solazzi 47 n. 1; В e к к e r, Sav. Z. 30, 49 ff.; S t e i n w e n -
t e r , RE IX, 2485; W e η g e r, Festschrift Hanausek 6 ff.; К a s e r, Fest-
schrift Wenger I, 106 ff.; M o n i e r , Manuel Ie , 128; II o e t i η к, Seminar V, 
16 ff.; W e i s s , В. I. D. R. VIII and IX, 194 ff.; in detail W e η g e r, Studi 
Solazzi, 47 ff. For Germanie laws — F. B e y e r l e , Das Entwicklungsproblem 
im germ. Rechtsgang I, 273 ff.; II. M i 11 e i s, Sav. Z. (germ. Abt.) 42, 142. 

6 See: in general — M a t t h i a s , Festgabe f . Ihering (1892), 5 ff.; T h a l -
h e i m , RE V, 313 f.; S t e i n w e n t e r , Streitbeendigung 1 ff., 140 ff.; G e Γ-
η e t 1. c. 111 ff.; P a n t a z o p o u l o s 1. c. 199 ff. For old Greek law — S t e i n -
w e n t e r 1. с. 29 ff. For the law of Gortyn — K o h l e r , Gorlyn 10 cf. 81 ; S t e i n -
w e n t e r 1. с. 42 ff. For Attic law — L i ρ s i u s, Att. Recht I, 220 ff.; S t e i n -
w e n t e r 1. с. 91 ff.; S t a w r o s H u w a r d a s 1. c. 289 ff. For other ancient-
Greek-city laws — H e r m a η η, Lehrbuch d. griech. Rechtsaltertümer 1143, 156; 
S t e i n w e n t e r 1. с. 172 ff. 

' From the most important literature see W e i z s ä c k e r , Das röm. Schieds-
richteramt (1879); M a t t h i a s , Die Entwicklung des röm. Schiedsgerichtes 
(Rostocker Festschrift f. Windscheid, 1888); W 1 a s s a к, R E II, 408 ff. , 412; 
L e i s t, RE I V, 796 ff.; W e η g e r, RE I Α., 358 ff. 

8 Cf. for the Greek law M a t t h i a s , Festgabe f . Jhering 23 f.; L i ρ s i u s, 
1. с. 224; S t e i n w e n t e r 1. с. 91; for the Roman law — W e i z s ä c k e r , 
1. с. 52 ff.; M a 11 h i a s, Festschrift Windscheid 30 ff.; L e i s t 1. е.; W e η g e г 
1. е.; L a Ρ i г a, Studi Riccobono II, 187 ff.; on compromissum in the provincial 
law — T a u b e n s c h l a g , Law I 304 f. and the lit. cited there. 

• Cf. S t e i n w e n t e r 1. с. 91 f.; W e i z s ä c k e r I. с. 61 ff.; M a t t -
h i a s , Festschrift Windscheid 19 ff.; in detail W e η g e r, RE Ι Α . , 358 ff. 
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The first of these deeds, i. e. the recording of the arbitration could 
consist either of a separate agreement or of a clause inserted into an-
other contract. Such a separate agreement was already known to the 
Ptolemaic law10: it contained the obligation of the parties to abide 
(έμμένειν) by the decision of the arbiter11 — and possibly also indica-
ted the means guaranteeing this obligation12 and gave the names of 
the arbiters13. Now, to learn what such an agreement was like later 
on, when it was transacted by Romans, we must turn to the nume-
rous documents of the Byzantine epoch14 showing a similar structure, 
namely one founded — as it seems — on the existence of one form15. 

The prescript of such an agreement, which was often drawn 
up in two copies16 and couched partly in objective terms17 and 
partly in subjective ones18, contains an invocation of the divine 
name19 and the date20; it then indicates the parties21 and often 

10 An example of such an agreement we find in BGU 1465 (early Ptol. time), 
where we read: Σωσίπατρος Άμονώψρει 1 χαίρειν. έμμενώ έν ot j' ς 'Οννωφρις κα·. 
Ίμού||θης έάν διακρίνωσιν |[ περί ων έγκαλώ "AvjjSpcovi και ούτος j| έμοί — it is 
not evident to whom this announcement is addressed, may be it is the repre-
sentative of the partner. 

11 Cf. BGU 1465 v. 2; for Attic law see M a t t h i a s , Festgabe f . Jhering 
25, 39 ff.; S t e i n w e n t e r , Streitbeendigung im g r. Recht 101 ff. 

12 As in the Attic law cf. L i p s i u s 1. с. 22415 . 
13 Cf. BGU 1465 (see above n. 10); for Attic law cf. L i p s i u s 1. c. p. 224,, . 
14 In chronological order: Giss. 104 (399 A. D.); Jand. I l l 41 (V — VI cent. 

A. D.); Lond. I l l 992 p. 253 = M. Chr. 365 = A r a η g i о - R u i z, Fontes III 
№ 182 = Select Pap. 61, (deser. p. LI) (507 A. D.); Lond. V 1707 (566 A. D.); P. 
Klein.-Form. 402 (VI cent. A.D.); BGU I 309 (602 A.D.) ; SB 5266 (608 A. D.); SB 
5271 (615 A.D.) ; SB 5681 (623 A. D. cf. on the date B e l l , J. Ε. Α. 6, 132 f.): 
Lond. II 456 p. 335 (VII cent. A. D.); BGU I 315; SB 4673; SB 4847; SB 5257; 
SB 5258 (all from the Byzant. epoch); the contents of a compromissum is referred 
to also in SB 7033 + Princ. 82 (481 A. D.) v. 22 ff. (see below note 164). 

15 Cf. W e n g e r 1. с. 369 f.; 'about the structure of the compromissum in 
classical law cf. L a Ρ i г a 1. с. p. 195. A little different structure has the com-
promissum in SB 4672 (Arab epoch). 

16 Cf. SB 5681 (623 A.D.) v. 37 f.: κύριον то κομπρόμισσον W a ô v γραφέν κτλ. 
" Cf. Jand. III 4 1 „ ; Lond. 1707 Î j 4 > 5; SB 56814j I6_ „ ; BGU I 315s_ 5> 12) , 5 ; 

SB 467214. 
18 Cf. Lond. III 992,0 ,2> ,4< ,„; P. Klein.-Form. 4024; BGU I 309e; SB 5266 s; 

SB 5271,; SB 4673,. 
19 Cf. BGU I 309,_ s; SB 5271,_,; SB 5681,_,; BGU I 31S,_3; SB 5266, 
20 Cf. Lond. III 992,; Lond. V 1707,; BGU I 309,_ 5; SB 5 2 6 6 , S B 5271,_,; SB 

5681,_4; BGU I315 4 . 
21 Cf. Giss. 104 , f f ; Lond. 9924 ff; Lond. 17072_4; P. Klein.-Form. 402, SB 

5266 e f f ; SB 52718 fi·; SB 5 6 8 1 6 , „ ; B G U I 3 1 5 e f f . 
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adds a formula of mutual compliments2 2 . This is followed by the 

declaration that a dispute has arisen, the contested object being 

designated in a general manner2 3 , a f ter which the parties state their 

concerted wish that the dispute may be decided by the arbiter 

whom they have chosen24. Further on the parties declare that 

they will conform to the judgment by the arbiter (the clause-

έμμένειν2 5) and secure this promise by penal clauses26 or oath2 7 or 

b y both28 . The document ends with the formula of stipulation29 , 

sometimes connected with the clause κύριον το κομπρόμισσον30, 

and with the signature of the notary before whom the agreement 

was recorded3 1 . In addition, the compromise may give the daLe 

on which the parties have to come before the arbiter3 2 and also 

indicate the day on which the judgment is to be given33. Some-

22 Cf. Lond. I l l 99210; BGU I 315,„. 
23 Cf. Jand. I l l 41 i3 f ήμψισβητ]ηκότες προς έαυτούς [περί φανερών κεφ]αλαίων; 

similarly Lond. III 992 l o f ; Lond. V 1707 l f ; P. Klein-Form. 402,; SB 5681S3f : 
BGU I 315,,. 

24 Cf. .land. III 41,, ; Lond. III 992,2 εδοξεν ήμΐν κοινή γνώμι; άπχντησαι 
εις δίαιταν; similarly Lond. V 17075; SB 56812ef; BGU I 31512; SB 5258„. 

« Cf. T a u b e n s c h l a g , Sav. Ζ. 46, 812. 
26 Cf. P. Klein.-Form. 402,ff (according to the supplement by W i I с к е п, 

Arch. f . Pap. V, 295); SB 568132f και όμολογουσιν στέρςχι και έμμεΐναι tyj 
διδομένη αύτοΐς παρ' αύτών δίκη. Εί δέ τις έκ των μερών μή στέρξη , τη αυτών 
κρ[ί]σει, έπΐ τώ το παραβαΐνον || μέρος διδό[ν]χι τώ στέργοντι λόγω προστίμου 
χρυσίου κτλ.; similarly BGU I 315,,ff. See also Jand. I l l 41 l a . 

»' Cf. Lond. V 17076ff . 
28 Cf. Giss. 104 10-13 [και στ]οιχεΐν και [έμ]μει[ν]αι τ[οϊς όρ] ι[σ]θ[ησομέν]οις 

[παρ' αύτών] J κ xl μή παραβήναι τούτον τον ορον... τόν [δέ πχρα]βάν[τχ] αύτόν 
παρέξειν τώ έμμ[έν]οντι λόγου προστί[μ]ου χ[ρυ]σ[ο]υ . . . [ϊνο]χοι ε[ί]η ;μεν τώ 
Οείω δρκω κτλ. similarly Lond. III 992,3 ff. 

29 και έπερωτηΟέντης ώμολογήσαμεν: Giss. 104,3; BGU I 31524; SB 56813β; 
Lond. II 456 (ρ. 335) ν . 3. 

30 Cf. BGU I 31523; SB 56813β. 
31 The formula: δι' έμου (cf. G a r d t h a u s e n , Slud. Pal. 17, 1 ff.): Giss. 

104,,; SB 5681,.,; SB 46735; SB 5257,; SB 467222f. 
32 Cf. Lond. V 1707 v. 7: εντός ήμερών τεσσάρων ψηφιζομένων άπό т'г,; σήμερον 

καΐ προγεγραμμένης ήμέρας, see T a u b e n s c h l a g , Periods and Terms in 
Greco-Roman Egypt (Atti Congresso Verona, III) 365; SB 7033 + Princ. 82 (481 
A. D). v. 24 f. ώμολόγησαν άλλήλοις είσω ρ'ητής προθεσμ[ί]ας άπαντή[σαι] προς 
τ[οϋτον] (seil, before the arbitrator) cf. E n s s l i n , Rhein. Museum 75, 434. Oil 
the term within which the parties have to come before the arbiter according 
to Roman law cf. M a t t h i a s , Festschrift Windscheid SO and the sources note 2. 

33 Lond. I l l 992 p. 253= M. Chr. 365 (507 A.D.) v. 18 cf. D. IV, 8, 21 § 8; 25 
pr. § 1; 32 §§ 11, 21; 33; 50 sec B e r g e r , Strafklauseln 2I62; W e n g e r 1. о. 366. 
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t imes the names of the witnesses who were present at the drawing 

up of the agreement3 4 or on whose testimony the judgment will 

depend33 are recorded. 

As to clauses recording the arbitration and inserted into other 

contracts, it appears that the old Greek practice of instituting 

an arbitration in such a w a y lasted f rom Ptolemaic time36 until 

the late Byzantine epoch. Thus in P . Lond. V 1 7 1 1 (566 — 573 

A. D.)37 a marriage contract between a soldier and Scholastica, 

daughter of Theodore, the husband obliges himself not to repudiate 

his wife except in case of misconduct, which must be proved by 

three credible f ree men33 — this reminds one keenly of an ana-

logous item in the oldest Greek marriage contract f rom Egypt 

nearly nine centuries back39. 

Turning now to the receptům arbitriin, we f ind in Ptolemaic papyri 

requests f rom one of the parties to a third person to accept the 

task of an arbiter and to summon the other p a r t y to take part 

in the proceedings. In the Ptolemaic epoch such a case is illustra-

ted by UPZ 71 (152 B. C.)4 1 where Apollonios applies to Ptolemaios 

(1. 14 — 18) : Διό κ α ι ήγούμενος II δε ΐν έ π ' άλλου μεν μηθενος α ύ τ ώ ι 

διακριΟήναι, || ε π ί σοϋ δ ' α ύ τ ο ΰ , γ έγραφά σοι δ π ω [ ς ] || Ά π ο λ λ ω ν ί ω ν ι 

" Lond. II 456 (ρ. 335) cf. W e n g e r 1. с. 370. 
35 Cf. SB 4672,,, ,„ (Arab time) cf. B e r g e r 1. с. 21t f. 
36 Cf. Elef. 1 (310 В. С.) v. 6 — 8 (a marriage contract); Eut. 59 = .Magd. 3 

(222 В. С.) (a land lease-contract cited literally in a complaint to the king ci'. 
T a u b e n s c h l a g , Arch. f . Pap. XII, 188; Law I, 304,). 

37 See on this document (the draft of which is to be found in Cair.-Masp. I l l 
67.310) W i 1 с к е n, Arch. f . Pap. VI, 446; B e l l , J. E. A. II, 290; M i 11 e i s, 
Sav. Z. 41, 316; T a u b e n s c h l a g , Law I 8958, 906я, 315,,. 

38 Cf. v. 29 ff.: και έν μηδέν·, καταφρονήσχι σο(υ) [μήτε] έκβαλ]εΐν σε έκ του 
έμοϋ συνοικεσίο[υ] παρεκτός λ[όγ]ο(υ) πορ[νίας] και [αισχρά; πράξεως και σωμα-
τικής αταξίας άπο]δ[ειχθ]7)[σομ]ένης |j [δια τριών ή πλέον ά]ξ[ιοπίστων ανδρών 
παγανών όντων και πολιτικών] έλε[υ]Οέρ[ων cf. T a u b e n s c h l a g , 1. с. 304 4 

39 Cf. Elef. 1 (311 В. С.) — it is characteristic that after nearly nine centuries 
the contents of the clause is identical and the terminology similar with Lond. 
1711 v. 31 ff. 

40 Cf. W e n g e г, I. с. 
41 = Par. 46 = W i t к o w s к i, Epist. priv. gr. Ν» 47 (152 В. С.) cf. W i 1 -

с к e n's commentary p. 339 (with reference to W e n g e r, Sa v. Z. 23, 161 f. and 
S e t h e , Sarapis p. 52) see also P. M e y e r , Z. f . vgl. Rw. 41, 289; I d e m , 
Sav. Z. 46, 343 cf. however B e l l , Gnomon II, 658. 
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παραγγείληις, και αύτοί δε, [| ώς αν εύκαιρήσω, παραχρήμα ταρέσο-
μαι προς σέ42. 

Similarly in the Roman epoch, Heroninos, a well known figure 
in Tlieadelphia43, asks Aurelios Heracles in a private letter written 
sometime in the III century A. D.44 to accept the task of arbiter 
in a dispute with a certain Pesuas concerning the ownership of an 
ass; the same time he asks Aurelios to summon Pesuas to take part 
in the proceedings if he does not want to expose himself to a judicial 
or administrative action45. One · can also quote analogous cases 
from the Byzantine epoch, as e. g. Oxy. I, 131 (VI — VII cent. 
A. D.) where a Jew named Sousnes asks an honourable but unna-
med person to intervene in a dispute which had arisen between 
him and his younger brother about the division of their father's 
property48. 

The setting up of private arbitration could have been preceded — 
just as the conclusion of any other agreement —- by negotiations 
between the parties47; thus e. g. in Oxy. VIII 1164 (VI or VII 
cent. A. D.)48 Theodosius, ,,a minor local magnate", suggests to 
comes Petros to let the dispute about a question of possession which 
had arisen among their dependants be settled by arbitration; he as-
sures in advance that he will do his best to get the arbiter's deci-
sion carried into effect49. 

42 Cf. also Oxy. Y1I 1061 ( = О 1 s s o n, Papyrusbriefe № 8) (22 B.C.) where 
the author of the letter reproaches the addresee that he has not brought about 
an agreement between him and his brother: (v. 3) και ού διήτησαι ημάς; it is 
possible that we have here a case of repudiation to accept the function of an 
arbiter. 

43 Cf. the sources cited by the ed. p. 28. 
44 P. Giss. Univ.-Bibl. I l l 27 (III cent. A. D.) cf. W i 1 с к е n, Arch. f. Pap. 

Χ , 275. 
15 V. 8 ff: δια τοΰτό σοι έγραψα, ότι • ματαίως έπεβάλατο ό Πεσουάς. || έ[ά]ν 

οον δύνΐ; εις το έμοί κεχαρισμέΙ^ον πεΐσαι τόν ΙΙεσουάν άποστήναι jj αύτου, καλώς 
ποιείς μιμνγ]σκό||μενός μου, ίνα μή κόπους παρέ||χωμεν τω στρατηγώ. 

46 It is less probable, that the addressee was an official and the complaint 
had to cause his administrative intervention. 

47 On πρόκλησις cf. T a u b e n s c h l a g , Sav. Ζ. 46, 81 and п. 1. 
48 German translation S с h u b a r t, Ein Jahrtausend am Nil № 98 p. 132 f.; 

cf. T a u b e n s c h l a g , 1. с. 81 п. 2. 
49 V. 8 f.: άλλα εάν κελεύετε, έπιτρέψατε αύτοις έλθεΐν εις δίαιταν μετά των j 

έμών προς δν αν έρήσονται οί αμφότεροι και τά άπό διαίτης ποιησαι κτλ. 
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T h e p a r t i e s i n p r o c e e d i n g s b e f o r e t h e c o u r t 
o f a r b i t r a t i o n50 are denoted by the technical term μέρος51 

taken from the State judicature — while the adversary in the liti-
gation is called αντίδικος52. The parties are Greeks53 as well as Roman 
citizens51 and their rights and duties correspond to those they had 
in proceedings in a State court55. 

In all three epochs the participation in the litigation may be 
extended to several parties (litis consortium)56. In Ptolemaic times 
we find an instance in Ent. 59 = Magd. 3 (222 В. С.)57 where three 
co-tenants sue the other contracting party, a certain Demetrios, 
for failing to fulfill the lease contract which contained an arbitra-
tion clause; although no arbitration ensued, it is clearly to be seen 
from the terms of the document that all three tenants who had 
jointly signed the contract would also have jointly participated 
in the proceedings58. Instances of joint participation are shown in 
a number of documents dating from the Roman59 and Byzantine 
epochs80. 

50 See W e i z s ä c k e r 1. с. 31 ff.; M a t t h i a s , Fest. Windscheid 42 ff . ; 
W e n g e r , RE I A, 362. 

51 Cf. the Byzantine documents: SB 7033 + Princ. 82 (481 A. D.) v. 31; Lond. 
1707 (566 A. D.) v. 5; Lond. 1708 (567 A. D.) v. 186, 187; SB 5681 (623 A. D. ?) 
v. 34, 36; BGU I 315 (Byzant. epoch) ν. 17, 20; P. Klein.-Form. 402 (VI cent. 
A. D.) v. 5, 6; Lond. I 113 p. 199 (VI cent. A. D.) v. 30; SB 4847 (Byzant. 
epoch) v. 5. 

52 Cf. BGU VII 1676 (II cent. A. D.) v. 7 - 8. 
53 In the Roman epoch cf. Oxy. VII 1061 (22 B. C.); BGU VII 1675 (II cent. 

A. D.). 
54 Before the С. A. cf. BGU IV 1125 (13 В. С.) and Fouad 37 (48 A. D.) (see 

below note 101). 
55 Cf. M a t t h i a s , Festschrift Windscheid 42 f.; see W e η g e r, Institu-

tionen 78 f., 96. 
58 Cf. W e η g e r, Institutionen 79 ff.; T a u b e n s c h l a g , Journ. Jur. 

Pap. VI, 143 ff. 
57 Cf. T a u b e n s c h l a g , Arch. f. Pap. XII , 188. 
58 Another case of litis consortium in the Ptolemaic period: Petrie II 4 (2) 

(255 B.C.) cf. F i t z l e r , Steinbrüche, 30. 
59 BGU VII 1676 (II cent. A. D.) (see v. 7 — 8 άπο των αντιδίκων: plur. — 

cf. P. M e y e r , Sav. Ζ. 48, 628). 
60 В о a к, Et. Pap. V № 21 (296 A. D.); SB 7033 + Princ 82 (481 A. D.); 

Lond. 1707 ($66 A. D.); Lond. 1708 (567 A. D.); Lond. 1709 (570 A. D.); Mon. 1 
(574 A. D.); Mon. 7 (583 A. D.); Oxy. 943 (VI cent. A. D.); Oxy. VIII 1164 (VI or 
VII cent. A. D.) cf. v. 8 f. έπιτρέψατε αϋτοΐς (plur.) έλθεΐν εις δίαιτχν μετά των 
έμών (plur.); Wess. Stud. X X , 243 (VII cent. A. D.) and also SB 4672 (Arab, 
time). 
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Women could also be parties in arbitration proceedings61 — 
in the Ptolemaic epoch, when they take action for themselves in 
Elef. 1 (311 — 10 B. C.)62 and Tebt. I l l 821 (209 В. C.)63, as well 
as in the Byzantine epoch when they act likewise for themselves64 

or with the cooperation of their husbands as guardians65. In this 
epoch, one not unfrequently meets cases in which soldiers66 or 
priests67 are parties. In one of the documents68, a third person him-
self not interested directly in the dispute69 appears alongside the 
parties — it may be a case of the so-called litigation help70. It is 
significant that disputes arise for the most part between family 
members71. 

As in normal court proceedings72 so in arbitration the parties can 
act through their representatives. One percieves it clearly in Wess. 
Stud. X X (1921) № 243 (VII cent. A. D.)73, a private letter in which 
Christodora asks her brother Theodoros, an epimeletes of the town 

61 On the ability of women to be party in judicial proceedings cf. S e m e к a 
1. с. 225 f.; otherwise К i e s s 1 i η g, Arch. f . Pap. VIII, 248 f. Now of high im-
portance is P. Mich. VIII № 507 (II - III cent. A. D.) v. 7 f. cf. T a u b e n -
s c h l a g , Journ. Jur. Pap. V, 268 with reference to his art. Arch. Hist. Droit 
Orient. I l l , 313. 

"2 Demetria as the partner in the marriage contract. 
63 On both sides: Histeia and Tauthes. 
64 Cf. В о а к. Ét. Pap. V Ν» 21 (296 A. D.); Lond. V 1711 + Cair.-Masp. III 

67.310 (566 -573 A. D.); Lond. V 1709 (570 A. D.); Mon. 6 (583 A. D.); SB 5271 
(615 A. D.); Grenf. II 99 a ( V I - V I I cent. A. D.). 

65 Cf. Lond. V 1708 (567 A. D.); Mon. 1 (574 A. D.); on guardianship of wo-
men see T a u b e n s c h l a g , Law I 128 ff. 

·« Cf. Lond. III 992 p. 253 = M. Chr. 365 (507 A. D.); Mon. 6 (583 A. D.); 
Mon. 7 (583 A. D.); Mon. 14 (594 A. D.); Lond. I 113 p. 199 (VI cent. A. D.). 

67 Cf. SB 7033 + Princ. II 82 (481 A.D.) — the diacon Theofilos versus the bishop 
Kyros from Lykopolis and his two brothers, presbyters to the bishop-church. 

68 Mon. 1 (574 A. D.) see the commentary of the editor p. 20. 
69 That is Tlou, the mother of the plaintiff Aurelia Tsia, see the comment, 

of the ed. 1. c. 
70 Cf. W e n g e r, Institutionen 82 ff. 
71 Between parents and children: Mon. 6 (583 A. D.); between brothers and 

sisters: Lond. I l l 992 p. 253 = M. Chr. 365 (507 A. D.); L gnd. 1708 (567 A. D.); 
Lond. 1709 (570 A. D.); Mon. 1 (574 A. D.); Mon. 7 (583 A. D.); Jand. I l l 41 
( V - V I cent. A. D.); between consorts - Elef. 1 (311 В. C.); Lond. V 1711 + 
Cair.-Masp. I l l 63.310 (566 — 573 A. D.); between other family members: В о а к, 
Étud. Pap. V Ν» 21 (296 Α. D.); Lond. V 1707 (566 A. D.); Mon. 14 (594 A. D.). 

72 Cf. T a u b e n s c h l a g , Laiv I, 386 f. and the lit. cited there. 
73 Cf. Τ a u b e η s с h 1 a g 1. c. 387,. Other cases: Lond. V 1707 (566 A. D.); 

Mon. 7 (583 A. D.); a daughter acting probably for his father (D III, 3, 41): Oxy. 
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of Arsinoe, to represent her before the arbi t rat ion court in a dispute 

between her and Menas and Victor, oikonomos of the temple of 

Mary; she authorizes him to settle the difference b y compromise 

and especially to assess penalties and to designate arbiters ; she 

promises to fu l f i l l all the obligations which her representat ive m a y 

enter into in this connection and gives in advance her approva l 

to all the steps he will take in the mat ter 7 4 . 

The a r b i t e r s 7 5 are named κοινοί άνδρες7 6 , οί κοινοί77 or 

simply άνδρες78 in the Ptolemaic epoch. In the R o m a n epoch there 

appears the proper technical te rm μεσίτης 7 9 and in the Byzant ine 

epoch a second one: διαιτητής 8 0 and also other terms such as μέσοι8 1 , 

893 = M. Chr. 99 (VI or VII cent. A. D.) (cf. W e n g e r, Grazer Festg. zur 50 
Vers, deutscher Philol. 29 ff; M i 11 e i s, Sav. Z. 30, 400; T a u b e n s c h l a g , 
Sa ν. Z. 37, 222 f.; otherwise S e i d l , Eid II, 103 ff). Some kind of representation 
at negotiations before setting up of a private arbitration: Oxy. VIII 1164 (VI 
or VII cent. A. D.). 

74 V. 19 ff. παρακέκλη[κά] σε άπαλλάσσεiv то έμο(ν) |j πρόσωπον και αίτήσασ-
θαι (so in the edition by W e s s e 1 y ; αίρήσασθαι according to Ζ e r e t e 1 i, 
Aegyplus 12, 376) πρός αύτ(ούς) ji έπί των μεταξύ σου και αυτών αίρεθησομ(ένων) || 
δικαστών και κομπρόμισσα έκθέσθαι ! και πρόστιμον έπί παραβασία κύρια !| και 
βέβαια ήγουμαι τε και ήγήσομαι πάντα |ίτά παρά σου ύπέρ έμου πραττόμενα κτλ. 

75 See M a t t h i a s , Festg. f . Ihering 34 f ; W e i z s ä с к e г I. с. 6 ff; M a 11-
h i a s , Festschrift Windscheid 48 ff.; W 1 a s s a к, RE 1,408 f.; W e n g e r, RE 
I Α., 362 f. 

76 Cf. Ent. 59 = Magd. 3 (222 B.'C.) v. 6. 
77 Cf. Tebt. III 821 (209 В. С.) v. 10; BGU 1818 ( 6 0 - 5 9 В. С.) v. 9, 24. 
78 Cf. Elef. 1 ( 3 1 1 - 1 0 B .C . ) v. 7. 
79 Cf. BGU VII 1676 (II cent. A. D.) v. 6—7. — On the difference between 

μεσίτης = an arbitrator and μεσίτης = an official designated by the authorities 
see T a u b e n s c h l a g , Law I, 39116. On κριτής καί μεσίτης in Rein. 44 = M. Chr. 
82 (104 A. D.) v. 3; Lond. I l 196 p. 152 = M. Chr. 87 ( 138 -161 A. D.) v. 1 3 - 1 6 ; 
Catt. Verso I v. 3 = M. Chr. 88 (ca 140 A. D.); BGU IV 1019 (II cent. A. D.) 
v. 13; Gand. 5 = SB 7264 (II cent. A. D.) v. 4 see M i t t e i s, Grundz. 31,43; 
T a u b e n s c h l a g , Law I, 391. In Flor. 36 = M. Chr. 64 (ca 312 A. D.) μεσϊται 
denote rather experts than private arbitrators (cf. M i 11 e i s, Sa ν. Z. 27, 342 ff., 
may be the same holds good for В о а к, Étud. Pap. V, 21 (296 A. D.) (cf. Γ a u-
b e n s c h l a g , Law I 37787; Journ. Jur. Pap. I, 119). On other meanings of the 
term μεσίτης see M i 11 e i s, Hermes 30, 616; M a n i g к, Sav. Z. 30, 296 ff.; T a u -
b e n s c h l a g , Jura II, 76,. 

80 On this term see T h a 1 h e i m, art. s.h.t. RE V, 313 f.; it appears in the 
Ptolemaic Egypt to define only the Alexandrian public arbitrators (see above 
n. 2); in the meaning of private arbitrator it is to be found in Lond. I l l 992 p. 253 
(507 A. D.) v. 17. 

81 Cf. SB. 7033 + Princ 82 (481 A. D.) v. 30 (see E n s s l i n , Rhein. Museum 
75, 422 ff.); Lond. I 113 p. 199 (VI cent. A. D.) v. 27, 29 f. 
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μ,έσατοι82, άκουσται83, άκροχταί84, κοινοί δικασταί85, δικασταί86, είρενι-
κοί άνόρες87, αξιόπιστοι άνδρες88 or simply άνδρες89. 

They act90 — in all three epochs — either individually (arbiter 
units)91 or jointly, two92, three93 or six94 of them or in an indefinite 
number95. 

82 Cf. P. Klein.-Form. 402 (VI cent. A. D.) v. 1 (see W i 1 с к е η, Arch. f. Pap. 
V, 295; W e n g e r , RE I Α., 370). 

83 Cf. Lond. V 1708 (567 A. D.) v. 127. 
84 Cf. P. Klein.-Form. 402 (VI cent. A. D.) v. 3; Lond. 1708 (567 A. D.) v. 151. 
85 Cf. Wess. Stud. I № 2 p. 2 (IV cent. A. D.) v. 4 (see T a u b e n s c h l a g , 

Law I, 369 n. 26). 
88 Cf. Lond. V 1732 (586 A. D.) v. 4; Wess. Stud. X X № 243 (VII cent. A. D.) 

v. 22; see also P. Nessana Inv. № 14 (690 A. D.) v. 9 ff. 
8 ' Cf. Lond. I 113 p. 199 ff. (VI cent. A. D.) v. 27. 
88 Cf. Lond. V 1711 v. 32 = Cair.-Masp. I l l 310 v. 13 (566-573 A. D.); Oxv 

893 = M. Chr. 99 (VI or VII cent. A. D.) v. 1; see also SB 5941 (509 A. D.) v. 13. 
χ» Cf. e. g. SB 4672 (Arab time) v. 20. 
9U On the technical term for the joint choice of an arbitrator: αίρέω (cf. Nov. 

82 с. 11, 1 δικαστής αίρητός) lat. sumere (cf. I). 4, 8, 33; 50 arbiter ex compromisso 
sumptus) see W e n g e r, RE I Α., 358; J o 1 o w i с z, R.I.D.A. II, 480 and n. 15. 
It appears in: Lond. V 1707 (566 A. D.) v. 5; Mon. 1 (574 A. D.) v. 19; Oxy. VIII 
1164 (VI or VII cent. A. D.) v. 9; SB 5681 (623 A. D.) v. 26; Wess. Stud. X X 
№ 243 (VII cent. A. D.) v. 20 (cf. Ζ e r e t e 1 i, Aegyptus 12, 376); BGU I 315 
(Byzant. epoch) v. 12. Once, in the Ptolemaic period: Elef. 1 (311 B. C.) v. 8 
the term δοκιμάζειν is used. 

111 Cf. Petrie II 4 (2) ( 2 5 5 - 4 B. C.) (cf. P i t z 1 e r I. с. 30); UPZ 71 (152 В. C.) 
(cf. the comment, of the ed. p. 339 ad v. 15 f.; see however S e m e к a 1. c. 42 n. 1 
in fine); Oxy. VII 1061 (22 В. C.); P. Giss. Univ.-Bibl. I l l 27 (III cent. A. D.); 
Jand. I l l 41 ( V - V I cent. A. D.) v. 16: πρός αύτόν; Lond. V 1708 (567 A. D.); 
Lond. V 1732 (586 A. D.) v. 4; Mon. 14 (594 A. D.) v. 31, 44, 56; P. Klein.-
Form. 402 (VI cent. A. D.) v. 3, 4; Oxy. VIII 1164 (VI or VII cent. A. D.) v. 9; 
BGU I 315 (Byz. ep.) v. 14. See also Lond. V 1709 (570 A. D.) and from the do-
cuments outside Egypt P. Nessana Inv. № 14 (690 A. D.). 

92 Cf. BGU VI 1465 (early Ptol. ep.) v. 3 f.; SB 7033 + Princ. 82 (481 A. D.I; 
Lond. I l l 992 p. 253 = M. Chr. 362 (507 A. D.) v. 12 f; Lond. V 1707 (566 A. D.) 
v. 5 f. (see R o u i l l a r d , L'adm. civ. de l'Eg. byz. 156). 

93 Cf. Elef. 1 (311 -10 B. C.) v. 7; Ent. 59 = Magd. 3 (222 В. С.) v. 6; BGU 
1818 (60—59 В. С.) v. 24 ff.; Lond. V 1711зг = Cair. Masp. III 31013 (566-573 
A. D.) (see the note in Cair.-Masp. III 310 ad v. 13 „πλέον très douteux"); SB 
4672 (Byz. ep.) v. 20 τρεις άνδρες; Oxy. VI 893 = M. Chr. 99 (VI - VII cent. 
A .D . ) three μείζονες. 

94 Cf. SB 5681 (V cent. A. D.) v. 27 ff. 
95 Cf. Tebt. III 821 (209 В. С.) v. 10; Jena Inv. 75 (Ptol. ep.) (see B e r n e k e r , 

Sondergerichtsbarkeit 185); BGU 1676 (II cent. A. D.) v. 6 - 7 ; Mon. 6 (583 A. D.) 
v. 4, 23; Mon. 7 (583 A. D.) v. 34; Lond. I, 113 p. 199 ff. (VI cent. A. D.) v. 27; 
Wess. Stud. X X 243 (VII cent. A. D.) v. 21 f.; Wess. Stud. I № 2 p. 2 ( IV cent. 
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In a document from the Byzantine epoch a military board acts 
as private arbitrator96. In another document a priest is appointed 
as arbiter97. The sources indicate clearly that arbiters were chosen 
from among prominent and esteemed persons98, trusted b y the 
parties, welldisposed towards them9 9 and versed in law100 101 . 

In all the three epochs t h e s u b j e c t o f a d i s p u t e 1 0 2 could 

A. D.) v. 4; Cair.-Masp. I l l 67.313 (Byzant. epoch) v. 24. See also: В о а к, Éi. 
Pap. V, Ν» 21 p. 85 (296 Α. D.) v. 15; SB 5941 (509 A. D.) v. 13; Fouad I 85 
(VI VII cent. A. D.) v. 13 f. 

96 Mon. 1 (574 A. D.) v. 19 ff. the collegium of the devoti priores of the Nu-
merus from Syene cf. S e i d l , Eid II 106 ff. 

97 Mon. 14 (594 A. D.) v. 31 ff. (cf. v. 41 f. 55 f.): Σερήν - πρεσβύτερος της 
άγιας εκκλησίας ' Ό μ β ω ν and SB 5681 (V cent. A. D.) v. 27, 30 three arbiters 
are άπα. 

98 Cf. e.g. UPZ 71 (see W i 1 с к е n 1. с. р. 340 ad. v. 20 in fine - about Pto-
lemaios); Jena Inv. 75 (Ptol. epoch) (see B e r n e k e r 1. c. 185: „der Gymna-
siarch wird als vornehmster Privatmann des Dorfes zum Vorsitzenden des Schieds-
gerichtes gewählt worden sein"); Oxy. VI 893 = M. Chr. 99 (VI V I I cent. 
A. D.) the μείζονες (see Oxy. 900 ad. v. 19 — "general terms for a person in au-
thority" and R o u i l l a r d , L'admin. civ. de VEg. byzant.2 156); Lond. V 1732 
(586 A. D.?) - Marcus the λογιώτατος δικαστής; Oxy. I 131 ( V I - V I I cent. A. D.) 
— ,,a honourable but unnamed person". 

99 'Αξιόπιστοι άνδρες see above note 88; φίλοι — Mon. 7 (583 A.D.) v. 34; Cair.-
Masp. III 67.313 (Byz. ер.) v. 24; Fouad I 85 ( V I - V I I cent. A. D.) v. 13. 

100 Advocati fori Thebaidis or σχολαστικοί in SB 7033 + Princ. 82 (481 A. D.); 
Lond. I l l 992 p. 253 = M. Chr. 362 (507 A. D.); Lond. V 1707 (566 A. D.) v. 6 
..,ανδρας του δικαίου άντιποιουμένους — see on them W e n g e r, P. Mon. p. 67 f.; 
T a u b e n s c h l a g , Festschrift Schulz II, 192 n. 10. 

101 In Cair.-Zen. III 59.421 = P. Edg. 86 (III cent. В. С.) (cf. P. M e y e r , 
Sav. Z. 46, 346) and 59.520 (III cent. В. С.) Zenon, the well-known administrator 
of the domains of Apollonios, is not a private arbitrator but rather a kind of s.c. 
„Sondergerichtsbeanite" cf. B e r n e k e r , Ét. Pap. II, 65. The same holds good 
of the commissions set up in contracts of apprenticeship (cf. T a u b e n s c h l a g , 
Law I, 284s): BGU 1125 (13 B. C.) v. 10 ff. (cf. S с h u b a r t, Arch. f. Pap. V. 793) 
and Fouad 37 (48 A. D.) v. 7 ff. (cf. T a u b e n s c h l a g 1. с. З043). It may be 
noted that BGU 1125 v. 10 is to be supplemented: ό μ ο τ έ χ ] ν ω ν τριών (cf. 
Fouad 37 v. 7 f.), and Fouad 37 v. 8 supplemented: ων έάν κοινή γ ν ώ μ τ ; έ [ λ ώ -
μ ε θ α (cf. SB 5681 v. 26 f.). 

102 For the Roman law cf. W e i z s ä с к e г 1. с. р. 43 ff . ; M a 11 h i a s, Fest-
schrift Windscheid p. 73 ff. ; W e n g e r , RE I Α., 364 f. The subject of a dispute 
is defined by the term κεφάλαιον (cf. Stud. Pal. X X № 243 [VI I cent. A. D.] 
v. 27) resp. τινά κεφάλαια (cf. SB 5681 [623 A. D . ] v. 24) or φανερά κεφάλαια 
(cf. Jand. III 41 [ V - V I cent. A. D . ] v. 14; Lond. III 992 p. 253 [507 A. D . ] 
v. 11; Lond. V 1707 [566 A. D.] v. 5). On the term φανερός see M i 11 e i s, Chřest. 
80 п. 3. 
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arise out o f all k inds o f affairs iuris privati103: r ights in rem 1 0 4 and 
possession 1 0 5 ; ob l igat ions f o u n d e d on contrac t s like loans1 0 6 , pur -
chases1 0 7 , leases (or tenancies)1 0 8 and locatio-conductio operisloe, 
partnerships 1 1 0 as well as t o r t s 1 1 1 ; nex t matr imon ia l 1 1 2 , inheritan-
ce 1 1 3 and other p r o p e r t y quest ions the substance o f w h i c h c a n n o t 
be ascerta ined 1 1 4 or was no t precisely ind i cated b y the parties 

103 On matters which could not be subject to private arbitration according 
to Roman law cf. D. IV, 8, 32 see W e i z s ä c k e r 1. с. 48 ff.; M a t t h i a s , 
1. с. 73 ff.; W e n g e r, RE I Α., 364. 

101 Cf. P. Giss. Univ.-Bibl. III 27 (II cent. A. D.) (ownership of a donkey). 
105 Cf. Oxy. 1164 ( V I - V I I cent. A.D.) . 
106 BGU 1818 (60—59) a loan of corn (see T a u b e n s c h l a g , Law I, 261); 

SB 4672 v. 10; Wess. Stud. X X № 243 (VII cent. A. D.) v. 27. 
Lond. I 113 p. 199 ff. (VI cent. A .D. ) cf. M i t t e i s, Hermes 30, 616; 

W e η g e r, P. Mon. p. 36; T a u b e n s c h l a g , Studi Bonfante I, 429 f. (and 
the notes 466-473) ; I d e m , Byzantion X V , 290 f.; I d e m, Law I, 249 f. (and 
the notes). 

108 Cf. Ent. 59 = Magd. 3 (222 В. С.) (see W a s z у ή s к i, Bodenpacht 132; 
F r e s e , Aus dem gr.-äg. Rechtsleben 36; T a u b e n s c h l a g , Arch. f. Pap. XII , 
188; I d e m , Law I, 271 n. 19); P. Erl. 73 (№ 74) (VI cent. A. D.) (see the com-
ment. of the ed.). 

"» Cf. Petrie II 4 (2) = III 42 С (4) ( 2 5 5 - 4 В. С.) see F i t ζ 1 e г 1. с. 30 ff. 
110 Cf. Cair.-Zen. IV 59.651 v. 5 - 9 (III cent. В. С.) see T a u b e n s c h l a g , 

Laic I, 372 η. 58 in fine. 
111 Cf. Tebt. I l l 821 (209 В. C.) ύβρις cf. В e г η e к e r, Sondergerichtsbarkeit 

186; on ύβρις see T a u b e n s c h l a g , Law I, 329 ff. and esp. 332 note 46. 
112 Cf. Elef. 1 (311 —10 B.C.) see R u b e n s o h n ' s comment.; otherwise 

S c h u b a r t , Arch. f. Pap. V, 793. The papyrus supports the assumption that 
in the matters in question also a private arbitration was admissible in the ancient 
Greek law, as the parties make use of a form which they took from Greece cf. 
W i l c k e n - P a r t s c h , P. Freib. I l l , p. 15 f. — Other instances: Lond. V 
1711 + Cair.-Masp. I l l 310 (566-573 A. D.) v. 20; P. Nessana Inv. 14 (690 A. D.) 
from Palestine. 

113 Cf. Lond. V 1707 (566 A. D.); Lond. 1708 (567 A. D.) see L e w a 1 d. 
Sot). Z. 41, 312); Lond. 1709 (570 A. D.) (see L e w a l d I .e . ; W e η g e r, Aus 
Novellenindex 45 ff.); Mon. 1 (574 A. D.); Mon. 6 (583 A. D.); Mon. 7 (583 A. D.). 
See also: В о a к, Ét. Pap. V № 21 p. 85 (296 A. D.) cf. T a u b e n s c h l a g . 
Journ. Jur. Pap. I, 119; Wess. Stud. I № 2 p. 2 (IV cent. A. D.); Oxy. I 131 
( V I - V I I cent. A.D.); Cair.-Masp. I l l 67.313 (Byz. ep.); Lond. V 1732 (586 A.D.). 

114 Cf. Jena Inv. 75 (see B e r n e k e r 1. c. 185); UPZ 71 (152 B.C.) (see 
W e n g e r , Sav. Z. 23, 161 f.; W i 1 с к е n, comment, р. 339 ad v. 12 — 14); Oxy. 
1061 (22 В. С.); BGU VII 1676 (II cent. A. l5.); Grenf. II 99 a. (586 A. D.?); 
Oxy. VI 943 (VI cent. A. D.) cf. W e η g e r, RE I A. p. 371; Oxy. 893 = M. 
Chr. 99 ( V I - V I I cent. A. D.) cf. the introd. of the ed.; Fouad 85 ( V I - V I I cent. 
A. D.); see also Lips. 64 = W. Chr. 281 (ca 368 A. D.) (cf. W i 1 с к e η, Arch. f. 
Pap. III 567) and SB 5941 (509 A. D.) v. 12. 
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in the wri t ten record o f the compromissum115. In none of the k n o w n 
cases the arbitrat ion is concerned wi th several sub jec ts 1 1 6 . 

T h e p r o c e e d i n g s i n a r b i t r a t i o n 1 1 7 , cal led μεσιτεία1 1 8 

or δίαιτα1 1 9 f o l l o w in all three epochs a similar course . T h e l i t igation 
starts wi th l odg ing of a c o m p l a i n t ; a c cord ing to R o m a n law the 
s u m m o n s must b e sent b y the arbiter t o the d e f e n d a n t per nun-
tium vel epistulam120. T h e presence o f the parties in the cour t is obl i -
g a t o r y 1 2 1 and the ob l igat ion to c o m e be fore the arbiter cou ld b e 
s t renghtened b y means o f suretyship 1 2 2 . 

B o t h parties p u t their c laims be fore the arbiter (usually έγκαλεΐν123) 
and the c o n t e n t i o n m a y last quite f o r a long t ime as appears f r o m 
the B y z a n t i n e d o c u m e n t L o n d . У 1708 (567 A . D . ) 1 2 4 . 

115 See above note 23. 
l l* Cf. D IV, 8, 21, 6 Plenum compromissum appellatur, quod ,,de rebus contro-

versiisque" compositum est: nam ad omnes controversias pertinet. 
117 On the course of arbitration proceedings in Roman law see M a t t h i a s , 

Festschrift Windscheid 79 ff.; W e n g e г, RE I A, 365 f. 
118 Cf. Mon. 6 (583 A. D.) v. 5, 28; Mon. 7 (583 A.D.) ν. 34; Lond. 1113 p. 199 ff. 

(VI cent. A . D . ) v. 27; Fouad 85 ( V I - V I I cent. A. D.) v. 13; Cair.-Masp. III 
67.313 (Byzant. epoch) ν. 24. 

119 Cf. Lond. III 992 p. 253 (507 A. D.)" v. 12; Lond. V 1707 (566 A. D.) v. 5; 
Mon. 14(594 A. D.) v. 31; Oxy. VI 943 (VI cent. A. D.) v. 3; Grenf. II 99 a. ( V I -

VII cent. A .D . ) v. 6; Oxy. VIII 1164 (VI or VII cent. A .D . ) v. 8 and the 
documents quoted below in note 171. 

120 Cf. D. IV, 8, 49, 1 comp. 40 pr.; see W e η g e r 1. c. p. 365. 
121 In the Byzantine epoch the obligation to come before the arbiter can be 

taken up in the very act of the compromissum cf. Jand. I l l 41 ( V — V I A. D.) 
v. 16 παραγενέσθαι πρός αύτόν (seil, the arbiter); Lond. III 992 p. 253 (507 A.D.) 
v. 12 εδοξεν ήμΐν... άπαντήσαι εις διαιταν. 

122 Cair.-Zen. I l l 59.421 (III cent. В. С.) (see P. M e y e r , Sav. Z. 46, 343); 
BGU VII 1676 = E d g a r, Select Pap. № 126 (II cent. A. D.) v. 9 f. Ιδωκα έγγύην 
τω μα||χαιροφόρω ζως x^, (see P . M e y e r , Sav. Ζ. 48,628); Lond. V 1732 (586 
A. D.) v. 2 ff.: ομολογώ [Ι έγώ ό προγεγραμμένος έγγυάσθαι και άναδεδέχθαι . . . 
ώστε παρασκευάσαι εις δίαιταν; Grenf. II 99 a (VI —VII cent. A.D.) cf. W i l c k e n , 
Arch. f. Pap. III, 126; W e n g e r, RE I Α., 370 f. On suretyship for the atten-
dance in the court in general see T a u b e n s c h l a g , Law I, 379 f. 

123 Cf. Elef. 1 (310 B. C.) v. 7; BGU 1465 (early Ptol. time) v. 5; Tcbt. I l l 
821 (209 B. C.) v. 7 — 9. In Jena Inv. 75 (Ptol. epoch.) the contention of the parties 
is denoted by the expression (v. 4): δικαιολογηθέντος μου αύτώι. For the Byzan-
tine period cf. the expressions: Mon. 14(594 A.D.) v. 34 f.: έκάτερον μέρος || άνέ-
θετο αύτώ τάς έαυτου δικαιολογίας; Lond. I 113 ρ. 199 (VI cent. Α. D.) ν. 28 
εφ' ών (seil, μεσιτών) τούτων και άλλων κινηθέντων. 

124 Cf. ν. 185 ff. και τούτων οΰτως λεχθέντων και άντιλεχθέντων παρ' έκατέ-
ρου " μέρους άνειπόντων τάς δικαιολογίας αμφοτέρων ]| τών μερών κτλ. A similar 
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In the court of arbitration — like in ordinary proceedings125 — 
various sorts of evidence may be produced126: first of all documents127, 
then witnesses128 and oath (iusiurandum iudiciale)129 which e. g. 
in Mon. 6 (583 A.D.) (v. 7 ff., 25 ff.) was imposed by the arbiter on 
the defendant130 to prove that she had hidden nothing of the con-
tentious hereditaments131, lastly expert opinions132. 

Having heard the arguments of both parties133 and examined 
the evidence the arbiter announces his decision in the presence 
of the parties134. The proceedings may also end in a transaction. 

The d e c i s i o n o f t h e a r b i t e r is defined by following 
terms: τύπος136, κρίσις137, δίκη138, δρος139, φωνή140, τά κριτήρια141, 

expression is to be found in Lond. Y 1731 (585 A.D.) v. 18 f. but it is not evident 
if the case has been put before arbitrators. 

125 Cf. T a u b e n s c h l a g , Law I, 392 ff. 
126 The onus probandi in the Ptolemaic epoch can weight upon the plaintiff 

as in Elef. 1 (311 B. C.) v. 7 έπιδειξάτω δέ 'Ηρακλείδης δτι αν έγκαληι Δημητρίαι. 
127 Cf. BGU 1676 (II cent. A. D.) v. 12 τά γράμματα; Lond. V 1708 (567 Α. D.) 

v. 126 ff. 
128 Cf. SB 4672 (late Byzant. resp. Arab time) see above n. 35. 
129 Cf. T a u b e n s c h l a g , Law I, 395. 
130 Cf. M i t t e i s, Sav. Z. 35, 348 f. ; S e i d l . Eid II , 108 f. 
131 Other instances of oath of the parties: Lond. V 1708 (567 A. D.) v. 207, 

243 f., 258, 261 cf. S e i d 1 1. с. 105 f . ; Μ ΰ η. 1 (574 A. D.) v. 25 ff. cf. S e i d l 
1. с. 106 f.; probably also P. Klein.-Form. 343 ( V I - VII cent. A. D.) cf. S e i d l 
1. с. 109. 

132 Lond. V 1708 (567 A. D.) v. 187 ff. On experts in Roman procedure see 
W e n g e r, Institutionen 285 f. ; for the provincial law T a u b e n s c h l a g , 
Law I, 396; K u p i s z e w s k i , below 225 ff . 

133 Cf. BGU 1676 (II cent. A. D.) v. 7 άκούσχντες, and from the Byzantine 
period: SB 7033 + Princ. 82 (481 A. D.) v. 32 f.: μέσοι αυτών γεγονότες και τη ; 
αύτών άπάσης άκροασάμενοι δικαιολογίας κτλ.; similarly: Mon. 1 (574 A .D . ) v. 20; 
Mon. 14 (594 A. D.) v. 35 f. See also the Coptic document Lond. V 1709 (ca. 570 
A. D.) v . 16 „ I have listened to them according to (κατά) their pleadings (δικαιο-
λογία) against one another". 

131 Cf. Ulp. D I V , 8, 27, 4 proinde sententia dicta non coram litigatoribus non 
valebit see W 1 a s s а к, RE II, 413. This is confirmed by CIL I X 2827 = B r u n s , 
Fontes7 № 185 (I cent. A. D.) v. 5 — 8: utrisque praesentibus iuratus sentsntiam 
dixit etc. 

135 E. g. Mon. 6 (583) see the introd. 
136 Cf. Jand. I l l 41 ( V - V I cent. A. D.) v. 16; Oxy. 893 = M. Chr. 99 ( V I -

VII cent. A. D.) v. 1 (cf. T a u b e n s c h l a g , Law I, 397 e). 
137 Cf. Lond. I l l 992 p. 253 (507 A. D.) v. 18; SB 5681 (623 A. D.) v. 35; Oxy. 

VI I I 1164 ( V I or V I I cent. A. D.) v. 11; BGU I 315 (Byz. ep.) v. 18; SB 4847 
(Byz. ep.) v. 2 (cf. Nov . 82 c. 11, 1). 

138 Cf. SB 5681 (623 A. D.) v. 34; BGU I 315 (Byz. ep.) v. 17. 
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τα όρισΟησόμενα142, τά όρισΟησόμενα ή το κριθησόμενα143, τά άπο 
διαίτης144; the passing of sentence is denoted bv the verbs: διακρί-
νειν145, καταγιγνώσκειν146, συνοράν147, συνοράν και έπικρίνειν148, 
δικαιοϋν149 as well as by the expressions: ήρεσεν τοις μέσοις150 or 
εδοξεν (seil, the arbiter)151. It is the will of the parties that gives 
its binding authority to the decision of the arbiter, who, being 
elected by the parties, is in principle free from State control. Such 
a decision — in the Ptolemaic epoch152 as well as in the Roman 
and Byzantine ones, in accordance with the principles of Roman 
law153 — is not definitely bildning in law (res iudicata)154 and anv 
party might not abide by it155, at the risk of incurring the penalties 
indicated in the penal clauses of the compromise156. This came to 

1:19 Cf. Giss. 104 (399 A. D.) v. 10, 14. 
140 Cf. SB 4672 (Byz. ep.) v. 20. 
141 Cf. Lond. V 1732 (586 A. D.) v. 6. 
142 Cf. Giss. 104 (399 A. D.) v. 9; Lond. I l l 992 (50/ A. [).) v. 14: Lond. 

V 1732 (586 A. D.) v. 5. 
143 Cf. Lond. V 1707 (566 A. D.) v. 8. 
144 Cf. Grcnf. II 99 a. ( V I cent. A. D.) v. 7; Oxy VIII I !b4 ( VI VII cent. 

A. D.) v. 9. 
145 Cf. BGU VI 1465 (early Ptol. ep.) v. 4. 
148 Cf. Tebt. I l l 821 (209 B. C.) v. 10 f. 
147 Cf. Mon. 1(574 A . D . ) v. 20; SB 4712 (Byz. ep.) ν 14. 
148 Cf. Mon. 14 (594 A. D.) v. 44. 
149 Cf. SB 7033 4- Princ. 82 (481 A. D.) v. 33. 
» » Cf. Lond. I 113 p. 199 ( V I cent. A. D.) v. 29 f. 
151 Cf. Lond. V 1708 (567 A. D. ?) v. 187. 
152 Similarly as the decision of public arbitrators (the s. с öffentliche 

Schiedsrichter) cf. T a u b e n s c h l a g , Arch. f. Pap. I\ I ff. ; Arch. d'Hisl. 
Droit Orient. III, 306. The same holds good for the ancient-Greek-city laws cf. 
В e r n e к e r, Journ. Jur. Pap. I V , 261. 

153 Cf. W с n g e r, RE I Α., 367. It may be noted that Roman private arbi-
trators passed their sentences according to the rules of equity: not till since Ju-
stinian they are under obligation to apply the law in force cf. M a 11 h i a s, 
Fest. Windscheid p. 188 f. ; S t e i n w e n t e r 1. с. 108 f. 

154 On the juristic force of judgement in Greco-Roman lau see T a u b e n -
s c h l a g , Law I, 399 and the lit. cited note 16; from the later literature is to be 
added: В e r n e к e r, Παλινδικία, in RE X V I I I 3 (1949), 126 ff . ; I d e m Das 
wiederholte Prozessieren in antiken Rechten, Journ. Jur. Pap. 1. с. 253 ff. 

155 Such cases are to be found in Jena Inv. 75 (Ptol. period) cf. В e r n e к e r, 
Sondergerichtsbarkeit 185; BGU 1818 (60 — 59 В. C.) (cf. the comment, of the ed.); 
sec also Cair.-Zen. I V 59.651 (III cent. В. С.). 

156 Penal clauses of this kind appear already in the Ptolomaic period as we 
see in Tebt. I l l 821 (209 В. C.) (cf. В e r n e к e r, RE X V I I I 3, 119 with refe-
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an end when Justinian made the compromise and the arbiter's de-
cision, confirmed by oath, subject to execution157; however, after ten 
years he rescinded the respective provisions and forbade to take 
such an oath in Nov. 82 cap. 11. (539 A. D.)158. But from antejusti-
nian papyrus documents159 we can see that as a means of guaran-
teeing the arbiter's decision the oath was used in provincial practice 
before official legislation was introduced1611, while on the other hand 
it persisted even after the introduction of the said Novel161, which 
makes us suppose that in the practice of Byzantine Egypt the pro-
visions of this Novel were ignored162. 

There are frequent cases in which the parties, after the procee-
dings in arbitration have ended, conclude a SiáXiKní-agreement163 

in which they outline the story of their dispute, accept expressly the 
arbiter's decision164 and provide the agreement with the formula 

rence to P. M e y e r , Jur. Pap. p. 82 and the lit. cited there). In the Byzantine 
period they are to be found in: Giss. 104 (399 A. D.) v. 10 ff.; Lond. I l l 992 p. 
253 (507 A. D.) v. 21; Jand. I l l 41 (Y VI cent. A. D.) v. 18; BGU I 315 (Byz. 
ep.) v. 17 ff.; P. Klein.-Form. 402 (VI cent. A. D.) v. 4 ff. (cf. W i 1 с к е n, Arch, 
f. Pup. V 295); SB 4847 (Byz. ep.) and also in the post-Justinian epoch: SB 
5681 (623 A.D.) v. 34 ff.; Wess. Stud. X X (1921) ΝΘ 243 (VII cent. A.D.) v. 22 f.; 
SB4672(Arab time) v. 9 f.: κομπρόμ(ισσον) j μετά προστίμου. 

157 Cf. С. lust. II 55 [56] 4, 5 (529 A. D.) cf. W e η g e г 1. с. 367. 
158 Cf. W e η g e г 1. с. 
159 Giss 104 (399 A. D.) v. 13 f.; Lond. III 992 p. 253 = M. Chr. 465 (507 A. D.) 

v. 15 ff. (cf. S e i d l , Eid II, 101); cf. also CIL IX 2827 (I cent. A.D.) v. 6 f. iuratus 
sententiam 1 dixit (cf. W e η g e г 1. с. 360). 

180 It is characteristic that also the prescription that the oath must be proved 
by attestation of a notary public (C. lust. II 55 [56] 4 § 1 vel per publicas perso-
nas scripserint . . .) is preceded by the provincial practice, see: Giss. 104 (399 
A. D.) v. 17 and Lond. I l l 992 p. 253 (507 A. D.) v. 26 (cf. A r a η g i о - R u i z, 
Fontes III, P· 574). The same holds good for the signature of the parties (C. lust, 
ibid.), see Giss. 104 (399 A. D.) v. 13 - 16. 

181 Cf. Lond. V. 1707 (566 A. D.) v. 6 f. see S e i d l , Eid II, 102; especially 
T a u b e n s c h l a g , Studi Bonfante I, 432; Byzantion X V , 293; Law I, 304 f. 
See also the Coptic document Lond. V 1709 (570 A. D.) „they have requested 
me with an oath jointly to listen to their case etc." (see W e η g e r, Aus Novel-
lenindex 45 ff.). 

162 About the application of Justinian Legislation in Roman provinces see 
E. L e v y, West Roman Vulgar Law. 14 with reference to S a n - N i c o l ô , 
Ani Congr. Roma I, 271 ff., 279. 

163 On the transactio in the papyri see T a u b e n s c h l a g , Laiv I, 305 ff. 
and the lit. cited there. 

164 SB 7033 + Princ. II 82 ( = P. Princ. Inv. 55) (481 A. D.) cf. Η. В. D e -
w i n g , Trans. Proc. Amer. Philol. Assoc. LIII, 113 ff.; W. E n s s l i n , Rhein. 
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o f Aqui l ian st ipulat ion 1 6 5 . This manner o f guaranteeing the arbi ter ' s 
decision c o n f o r m s in principle t o the letter o f Just inian law 1 6 6 b u t 
it is a super f lu i ty character ist ic o f the B y z a n t i n e legal style , the 
wri t ten or e v e n tac i t a c ceptance of the decis ion br inging j u s t the 
same legal consequences 1 6 7 . In the papyr i there is also t o b e f o u n d 
the suretyship 1 6 8 as means o f securing the arbiter 's dec is ion, n a m e l y 
in Grenf . I I 99 a ( V I cent . A . D. ) 169 and L o n d . У 1732 (586 
A . D . ?)170 . 

I n the B y z a n t i n e e p o c h , the idea o f sett l ing disputes b y w a y o f 
arbitrat ion o b t a i n e d a special i m p o r t a n c e in R o m a n prov inces . 
This is at tested n o t on ly b y the f requent proceed ings in E g y p t i a n 
arbitrat ion courts , w h i c h w e have already discussed, b u t also b y m a n y 
papyr i conta in ing r e n o u n c e m e n t clauses wh i ch f o r b i d to br ing the 

Museum 75, 422 ff.; W i I с к e η, Arch. f. Pap. VIII, 314 f.; P. M e у e г, Sav. Ζ. 
48, 629. From this document wc learn tliat the parties, having begun procee-
dings per libellum (see on this questions T a u b e n s c h l a g , Law I, 384 f. 
and the lit. cited there (n. 40), to which may be added: S t e i n w e n t e r , Fest-
schrift Wenger I, 180 ff.) make in the course of these proceedings (cf. T a u b e n -
s c h l a g 1. е., 390 η. 12) a compromissum-agreement (v. 22 ff.) and designate 
advocati fori Thebaidis (cf. above n. 100) as arbitrators two who give their decision 
(v. 33 έδικαίωσαν κτλ.) accepted by the parties and strenghtened by a dialysis. 
A similar situation is to be found also in: Mon. 1 (574 A. D.) (cf. W e n g e r, RE 
I Α., 371); Mon. 7 (583 Α. D.) (cf. the introd, of the ed.); Μϋη. 14 (594 Α. D.) 
(cf. the comment, p. 163 ad. v. 31 ff. and W e n g e г 1. е.); Lond. I 113 p. 199 ff. 
(VI cent. A. D.) (cf. M i 11 e i s, Hermes 30, 616; see however W e n g e г 1. е.). 

165Cf. SB 7033 + Princ. 82 (481 A. D.) v. 61 ff.; Mon. 1 (574 A. D.) v. 32 ff.; 
Mon. 7 (583 A. D.) v. 47 ff.; Mon. 14 (594 A. D.) v. 64 ff.; Lond. I 113 (VI 
cent. A. D.) v. 78 ff., 86 ff. — see T a u b e n s c h l a g , Studi Bonfante I, 
133 f.; L a Ρ i r a, Alti IV Congr. intern. 479; T a u b e n s c h l a g , Law I, 
306 f. 

166 C. lust. II 55 [56], 4, pr., 2 cf. W i n d s с h e i d, Pandektenrecht9 II, 
8454; S c h u l z , Einführung 120; W e n g e r, RE I Α., 367. 

l6 ' С. lust. li. t. 4, 6; 5, 1 — the defendant could then make use of an exceptio 
veluti pacti and the plaintiff — of an actio in factum cf. W e n g e r, 1. с. 

1,8 On suretyship see T a u b e n s c h l a g , Law I, 311 ff. 
169 Cf. W i I с к e η, Arch. f. Pap. III, 126; W e n g e r 1. с. 370 f. puts this 

text before the Nov. 82 but it is also possible, in respect of the ignorance of this 
Novel in Egypt and the below cited parallels, that this document belongs to a later 
period i. e. 539 — 566 A. D. (on the final date cf. M i t t e i s, Grundz. p. 322, 
2763). 

170 V. 2 ff.: ομολογώ. . . έγγυασθαι και άναδεδέχθαι τον 4'ανο και Σαμνόου 
ώστε . . . στέρξαι και έμμεΐναι τά όρισθησόμενα (see the introd. to this pap.); cf. 
also Oxy. 1164 (VI — VII cent. A. D.) v. 10 f. παντι γαρ τρόπω παρασκευάζω 
τού(ς) έμούς έμμεΐναι τϊ) διδομένη αύτοΐς κρίσει. 
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specified case before State court as well as arbitration court171. 
The development of the ecclesiastic arbitration is another proof 
of it172. Some light on the popularity enjoyed by arbitration also 
in other provinces is thrown by an interesting document from 
Palestine P. Nessana Inv. № 14 (690 A. D.)173, where in divorce 
proceedings a husband suggests to his wife an arbitration; the wife, 
however, refuses declaring that her sole wish is to get rid of her 
importunate husband. This document proves that in local law the 
idea of arbitration, as the simplest means of settling disputes, had 
thrust deep roots into the people's mind. 

[Warsaw University] Józef Modrzejewski 

171 The clause: μήτε έγκαλεΐν ή δίαιταν κινήσαι in the contracts of sale: Lond. V 
1724(578 - 582 A. D.) v. 57 f.: Mon. 11 (586 A. D.) v. 55; Lond. V 1734 (VI cent. 

A. D.) v. 9; Lond. Inv. № 2018 (Z i 1 1 i a с u s, Griecli. Papyrusurkunden ,,Era-
nos" X X X V I I I [1941]) (644 - 5 Α. I).) v. 36; in the acts of the divisio 
parentis: Lond. Y 1727 = Select Pap. № 86 (583 — 4 A. D.) v. 50; Lond. V 1729 
(534 A. D.) v. 37; in the abandonment of claims: Lond. V 1731 (585 A. D.) v. 25. 

" s It is not the purpose of this article to discuss this question; from the papy-
rological sources see: Lips. 4 3 = M. Chr. 93 (IV cent. A. D.) (cf. W i 1 с к е п, 
Arch. f. Pap. III, 565; M i t t e i s, P. Lips p. 147 ff.; S e i d l , Eid. II, 99); 
Oxy VI 903 (IV cent. A. D.) (cf. W e n g e r, Wiener Eranos [1909], 274 ff.; 
S e i d l I. с. 100); SB 7449= Lond. Inv. 2217 (V cent. A. D.) (cf. B e l l , Byzan-
tion 1, 139 ff.; P. M e y e r , Sav. Z. 46, 346; W i 1 с к е n, Arch. f. Pap. VIII, 
101); Cair.-Masp. III 67.295 III v. 1 - 19 (VI cent. A. D.) (cf. G r a d e n -
w i t z, Festschrift Gierke [1911], 1096 ff.). From the most important literature 
see: M a t t h i a s , Festschrift Windscheid 132 ff.; T a u b e n s c h l a g , Orga-
nizacja sądowa Egiptu w ep. rzym. i bizant. 79 ff.; M i 11 e i s, Grundz. 32; d e 
F r a n c i s e i, Per la storia deWEpiscopalis Audientia (Estr. dagli Annali d. 
Fac. Giur. Univ. Perugia X X X [1915] Serie III vol. XIII ) and the lit. cited 
there p. 3 п. 1; W e n g е г, Institutionen 332 ff.; S t e i n w e n t e r, Byzant. 
Ztschr. 30 = Festschr. Heisenberg 660 ff.; L a m m a y e r, Aegyptus 13, 193 ff.; 
S t e i n w e n t e r , Sav. Z. (Kanon. Abt.) 54, 1 ff.; B o s s o w s k i , Acta 
Congr. Intern. I, 359 ff.; B u š e k , ibid. 411 ff.; V i s m a r a, Episcopalis Au-
dientia (1937); T a u b e n s c h l a g , Law. I, 377 п. 88. 

173 Cf. К г а e m e г - L е w i s, Trans. Proc. Amer. Philol. Assoc. 49, 117 f. (cf. 
T a u b e n s c h l a g , Journ. Jur. Pap. III, 52 and the lit. cited there). 


