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M arin e  re scu e  is, generally , a  b ro a d  a c tiv ity  a im ed  a t  re tr ie v in g , rem o ­
v ing , sav in g  o r a s s is tin g  a  v esse l to g e th e r  w ith  a ll its  goods, su p p lie s  an d  
crew  in  c ircu m stan ces  cau sed  by  v a rio u s  acc id en ts  su ch  a s  ru n n in g  ag ro u n d , 
beach in g , co llid ing  o r c ra sh in g 1. T h is legal in s ti tu tio n  of g re a t im p o rtan ce  in  
ou r c u rre n t L aw  h a s  its  o rig ins in  R om an  law  in  th e  leg is la tio n  o f n a u fra g iu m , 
w h ich  does n o t involve a  new  ca teg o ry  o r a  s e p a ra te  b ra n c h  in  civil2 law.

We w ould  like  to  d iscu ss  som e asp ec ts  th a t  re la te  to  m a rin e  re scu e  in  
R o m an  law, focusing  on  rem o v a l a n d  sa lv ag e  o f goods on  b e h a lf  o f in d iv id u ­
a ls  as w ell as  by  u rin a to res3, d iv ers  th a t  w ere  in  ch a rg e  o f th e  rem o v al of

* First of all, I would like to thank the opportunity offered to us by Professor Dr. Broni­
sław Sitek for publishing this work and his invitation to presented it at the 2nd International, 
Roman and Comparative Law in the Faculty of Law and Administration University of Warmia 
and Mazury in Olsztyn. I would also like to express my gratitude for her help in translating my 
work into English to Sonia Daswani.

1 Moschetti, see. Naufragio E.D., 547-558; Scialoja N.D.I., VII, 1939, 865 and see my 
monograph Averias y accidentes en Derecho maritimo romano, Madrid 2000, p. 75-147 on some 
aspects of this incident.

2 Huvelin, Etudes d'histoire du Droit Comercial Romain, Paris 1929, p. 78 foll. locates the 
inexistent autonomy in commercial law as a separate branch from civil law “jamais les juri­
sconsultes n’ ont songé à séparer doctrinalement le droit commercial du reste du droit privé. On 
manque même d’ un mot technique pour désigner le commerce” by also quoting Goldschimidt 
this stands out how the idea of a separate commercial branch does not go with the trend of the 
Romans towards abstraction and centralization of law (Universalgeschicte des Handelsrechts, 
71) la tendance énergique des Romains vers abstraction et la centralisation”. About this point 
also see G. Sautel, Essai sur la notion romaine de Commercium à epoque ancienne, Etudes de 
Droit Romain, Paris 1952.

3 Oleson, A posible Physiological Basis for the Term urinator, “diver”, The American Jour­
nal of Philology, vol. 97 (1), Spring 1976, p. 22-29. Also on the online magazine: <www.jstor.org/ 
stable/294109> (consulta: 16.04.2008) suggest a maximum working depth between 30 and 40 m, 
who participated in the construction and maintenance of submarine foundations for bridges or 
harbour works, inspected damaged boats and anchorages, and specialized in the shallow water 
salvage incident upon heavy commercial harbour activity.

http://www.jstor.org/%e2%80%a8stable/294109
http://www.jstor.org/%e2%80%a8stable/294109
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su n k e n  objects. A long w ith  th e  top ic  o f rem oval, w e w ill a n a ly se  th e  a s s is ta n ­
ce g iven  by  th e  sca p h a rii  o r b o a tm en .

We will s ta r t  off from  a n  im p o rta n t p rem ise, in  R om an law  th e  re triev a l 
an d  th e  rem oval of w reckage is law ful as show n in  U lp ianus libr. V III de off. 
Proc., D .47.9.12 p r  Licere unicuique nau fra g iu m  su u m  im pune  coligere, constant; 
idque Im pera tor A n to n in u s  cum  D ivo pa tre  suo rescripsit. A n ton inus a lready  
perm its  rem ovals an d  p ro tec ts  th e  re tr iev a l of w reckage. However, th is  w as not 
alw ays th is  w ay as legal conflicts ex isted  th a t  w ere solved in  th e  R om an  casu ­
is try  d is tingu ish ing  je ts a m  an d  re triev a l of objects from  aban d o n m en t of goods.

A lth o u g h , th e  s t ru c tu re  o f a  legal sy s tem  th a t  re g u la te s  a n d  p ro tec ts  
sh ip w reck s w as developed  g radua lly . In  fac t, in  th e  f irs t  s tag e , th e  w reckages 
su ffe red  co n tin u o u s  p illag in g  as th e  objects th a t  w ere  sw ep t b ack  to  th e  
co ast by th e  sea  be longed  to  th o se  th a t  found  th e m , ev en  th e  sh ip w reck ed  
w ere  tu rn e d  in to  s lav es4. To avoid  th e se  in to le ra b le  consequences, a n  ed ict 
w as e n a c te d  w ith  th e  a im  o f p ro te c tin g  th e  people a n d  th e  goods from  th e se  
m a rin e  c a ta s tro p h e s 5. T herefo re , in  a n  ed ic t by  th e  e m p ero r H a d r ia n , a ll 
a c ts  o f la rc e n y  a n d  p illag e6 in  sh ip w reck s w ere  p u rsu e d , C a llis tra tu s  l ib r  II. 
Q u aes tio n u m , D .47.9.7:

Ne quid ex naufragis deripiatur, vel quis extraneus interveniat colligendis iis, 
m ultifariam  prospectum est; nam et Divus Hadrianus Edicto praecepit, u t hi, qui iuxta 
litora maris possident, scirent, si quando navis vel inflicta, vel fracta inter fines agri 
cuiusque fuerit, ne naufragia diripiant, in ipsos iudicia Praesides his, quir res sua 
direptas queruntur, reddituros, ut quidquid probaverint adem tum  sibi naufragio, id 
a possesoribus recipiant; de his autem, quos diripuisse probatum sit, Praesidem ut de 
latronibus gravem sententiam dicere. Ut facilior sit probatio huiusm odi admissi per- 
m isit his, et quidquid passos se huiusm odi queruntur, adire Praefectos, et ad eum 
testari reosque petere, ut pro modo culpae vel vincti, vel sub fideiussoribus ad Praesi­
dem remittantur. A  domino quoque possessionis, in qua id  adm issum  dicatur, satis 
accipi, ne cognitioni desit, praecipitur. Sed nec intervenire naufragiss colligendis aut 
militem, aut privatum , aut libertum servumve Principis, placere sibi ait Senatus.

T he te x t  rev ea ls  th e  R o m an ’s concern  as  re g a rd in g  d irep tio  ex nau frag io . 
C a llis tra tu s  a lre a d y  e m p h asize s  th e  ex is ten ce  o f H a d r ia n ’s E d ic t w ith  w hich  
th e y  tr ie d  to  avoid  la rc e n y 7 of goods from  sh ip w reck s, b e a r in g  in  m in d  th a t

4 Rougé, La marine dans l'antiquité, Paris 1975, p. 160. In relation to tax law in the cases 
of shipwreck and the study of D.14.2.9 see G. Purpura, Relitti di navi e diritto del fisco:una 
congettura sulla lex Rhodia, Studi Romanistici in tema di diritto commerciale marittimo, Mesi- 
na, 1966, p. 69 foll.

5 Gandolfo, La nave nel diritto romano (1883, reed.), Genova 1980, p.196.
6 For the procedural aspects on the investigation and protests as described in the Codex 

Iustinianus C.11.6 and in the Theodosian Code 13.9 see J. Zamora, Averias..., p. 88-101 and 
also in La prueba testifical aplicada la investigaciôn de los naufragios segun algunas constitu- 
ciones postclasicas, Actas Congreso VI Iberoamericano y III Internacional de Derecho Romano, 
Madrid, 2000, p. 785 foll.

7 He already talks about precautionary measures as regards penal suppression of this type 
of pillages, bearing in mind that there exist innumerable imperial orders and senado-consultum. 
Balzarini, Ricerche in tema di danno violento e rapina nel diritto romano, Padova 1963, p. 213.
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th e  o w n ers  o f th e  la n d s  by  th e  c o a s tlin e  could  be ca lled  a s  w itn e sse s  
y  th e re fo re , g u a ra n te e  th e  re tr ie v a l o f w reck ag e8. B u t th is  w a sn ’t  a n  iso la ted  
ru le  d esig n ed  to  p ro te c t th e  o w n ersh ip  o f goods a n d  o th e r  objects o f th e  
sh ipw reck . We w ill h av e  th e  chance  to  see  som e of th e se  leg a l p ro b lem s th a t  
w ere  b ro u g h t u p  ce n tre d  a ro u n d  th e  r ig h t  to  rescue .

1. An aproxim ation to salvage in Roman law: protection  
and guardianship of w reckage against an illegitim ate  
seizure

R o m an  leg is la tio n  ch a n n e lle d  th e  p ro b lem s d e riv ed  from  sh ip w reck s in  
v a rio u s  m a n n e rs , b u t  th e y  w ere  a lw ays in v e s tig a te d 9 as m a n y  tim es  th ey  
w ere  cau sed  deceitfully . S om etim es by  s te a lin g  th e  n a v ig a tio n  in s tru m e n ts 10 
a n d  o th e rs  by  le a d in g  th e  v esse l w ith  lig h ts  from  th e  co ast s im u la tin g  th a t  
th e y  w ere  g u id in g  i t  safe ly  a n d  in s te a d , c au s in g  a n  acc id en t a g a in s t th e  re e f  
re s u ltin g  in  s in k in g 11. W ith  th is  outlook , th e  R o m an  m a rin e  sa lv ag e  coord i­
n a te s  w ere  located  in  th e  p e n a l a re a  as a ll th o se  c r im in a l b eh av io u rs  th a t  
m ad e  th e  m o st o f th e se  c irc u m sta n c es  by  p illag in g  v esse ls  w ere  p ena lized . 
T h erefo re , a n  ed ic t w as e n a c te d  th a t  p u n ish e d  th e se  h a rm fu l ac ts  w ith  th e  
a im  of g u a ra n te e in g  th e  in te r e s t12 in  re tr ie v in g  a n d  re sc u in g  th e  goods, as  it 
is describ ed  in  U lp ia n u s  libr. LVI a d  E d ic tu m ,  D .47.9.1 pr:

Praetor ait: in eum, qui ex incendio, ruina naufragio, rate nave expugnata quid  
rapuisse, recepisse dolo malo, damnive quid in his rebus dedisse dicetur, in quadru- 
p lum  in anno, quod prim um  de ea re experiundi potestas fuerit, post annum  in sim- 
p lum  iudicium dabo; item in servum et in fam iliam  iudicium dabo.

8 For a review of this fragment and the study of the damages caused by the wreckage 
according to D.47.9.8 y D.10.4.5.4 see Manfredini, Il Naufragio Adriano e Nerazio, Navires et 
commerces de la mediterranee antique, hommage à Jean Rougé, 1988, p. 371-377.

9 There was an exhaustive investigation of the shipwreck and a report to the judicial 
authority where the business with the purpose of transport was carried out, with the authoriza­
tion of the witnesses, for which there was a time period of one year. This way, any creation 
o simulation of shipwreck would be known both at a private level as shown in C.11.6 and at 
a public level as a service carried out for the state annona according to CTh. 11.3 see Solazzi, 
Su C.11.6 de naufragiis , R.D.Nav. V (1939), p. 253-265 also published in Scritti di Diritto 
Romano, Napoli (1963), 165-174. A. Pinzone, Naufragio, fisco e transporte marittimi nell'eta di 
Caracalla (Su C.I.11.6.1) in Quaderni Catanes di studi classici e medievali 4 (1982), p. 64-109. 
Rougé, Le droit de naufrage et ses limitations en Méditerranée avant l’éstablissement de la 
domination de Rome, [in:] Mélanges d’archéologie et d’histoire offerts à André Piganiol, ed. R. 
Chevalier, vol. III, Paris 1966, p. 865 foll.

10 Reason for a precautionary measure of a senatus-consultum Claudianum according to 
Ulpianus libr. LVI D.47.9.3.8: Senatusconsultum Claudianis temporibus factum est, ut si quis ex 
naufragio clavos, vel unum ex his abstulerit, omnium rerum nomine teneatur.

11 Ulpianus libr. I, Opinionum, D.47.9.10: Ne piscatores nocte lumine ostenso fallant navi­
gantes, quasi in portum aliquem delaturi, eoque modo in periculum naves, et qui in iis sunt, 
deducant, sibique execrandam praedam parent, Praesides provinciae religiosa constantia efficiat.

12 Interest that is justified by the usefulness and very just severity of the Edict D.47.9.1.1.
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T he lega l p re c a u tio n a ry  m e a s u re s 13 in  th is  m a t te r  w ere  th e re fo re  a im ed  
a t  p ro te c tin g  th e  in ju s tic e  im p lied  to  m a rin e  tr a d e  w ith  th e se  ac ts  o f p illage. 
So, a n d  se ttin g  off from  th e  law fu ln ess  o f re scu e  a n d  rem o v a l o f w reck ag e14, 
th e  m a in  a sp ec ts  developed  by  th e  R o m an  ju r isp ru d e n c e  w ere  b a se d  on:

1. The law fulness o f the removal and all those acts directed to 
the assistance and help of people and things that were on the vessel

T his r ig h t o f a s s is ta n c e  a n d  h e lp  in  acc id en ts  is in fe rre d  from  th e  sena- 
tu s -c o n su ltu m  C la u d ia n u m  accord ing  to  th e  second p a r t  o f U lp ia n u s ’s f ra g ­
m e n t D .47.9.3.8:

Item  alio senatusconsulto cavetur, eos, quorum fraude aut consilio naufragi sup- 
presi per vim  fuissent, ne navi vel ibi periclitantibus opitulentur, legis Corneliae, quae 
de sicariis lata est, poenis afficiendos; eos autem, qui quid ex miserrima naufragiorum  
fortuna rapuissent, lucrative fuissent dolo malo, in quantum  Edicto Praetoris actio 
daretur, tam tum  fisco dare debere15.

T he te x t p o in ts  o u t th e  lack  o f a s s is ta n c e  a n d  h e lp  in  vesse ls  in  th e  case 
o f sh ip w reck  a n d  th e  ro b b erie s  c a rr ie d  o u t d u e  to  th is  a n d  for th e  p u n is h ­
m e n t i t  re fe rs  to  lex C ornelia , su g g e s tin g  th e  b eh av io u rs  describ ed  in  i t  for 
th e se  cases. I t  also  m en tio n s  a n  im p o r ta n t fac t w h ich  is th e  e x is tin g  re la tio n  
w ith  th e  fisc u s  in  th e  sen se  th a t  d e te r re n t  fiscal m e a su re s  a re  im posed  to 
th o se  th a t  c a rry  o u t p illag e  a n d  se izu re  so as to  p ro te c t th e  r ig h t o f re tr ie v a l 
o f th e se  goods on  b e h a lf  o f th e ir  le g itim a te  o w n ers16.

2. The prohibition  o f p illag ing  goods and w reckage, during  
or after the incident, to the detrim ent o f all removals or possibility  
of retrieval

T h is  ju r is p ru d e n t ia l  p re c a u tio n a ry  m e a su re  is im p lic it in  n u m e ro u s  
frag m en ts , w h ere  i t  is in te n d e d  to  d is tin g u ish  b e tw een  p illag e  b y  ta k in g  
a d v a n ta g e  o f th e  in c id e n t from  ju s t  la rc e n y  w h en  i t  is c a rr ie d  o u t a f te r  th e  
in c id en t. So, in  U lp ia n u s ’s fra g m e n t libr. LVI a d  E d . D .47.9 .1 .5  th e  p ra e to r  
s ta te s  si q u id  ex nau frag io ; h ic  i l lu d  q u a e r itu r  u tru m , si q u is  eo tem pore  
tu lerit, quo n a u fra g iu m  fit , a n  vero e t s i a lio  tem pore hoc est p o s t n a u fra g iu m ,

13 Ferrini, Diritto Penale Romano (1902, reed), Roma 1976, p. 230 points out that the 
edict equalizes the punishment to that of the rapina, the damage and larceny committed on the 
occasion of public disturbance due to calamity or disaster (as fire, shipwreck, etc) and justifies 
this equalness „in quanto che se la violenza non e sempre direttamente adibita da chi opera, 
colui che subisce il reato e paralizzato per altre cause dal timore, trovandosi in una condizione 
non troppo dissimile da colui, contro il quale si rivolgono minaccie”.

14 D.47.9.12.
15 Bas.53.3.1.
16 However, the fiscal intervention was criticized in the private field and not in the field of 

the state annona where the captain’s responsibility was minutely regulated, A. Pinzone, op. 
cit., p. 78-79. Solazzi, Su C.I. 11.6., 166 n. 5 identifies this senado-consultum with the above­
mentioned as the end part of the fragment by Callistratus in D.47.9.7.
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na m q u e  res ex nau fra g io  e tia m  hae d icun tur, quae in  litore p o s t n a u fra g iu m  
iacent. E t  m ag is  est, u t eo tem pore.

I t  is c o n tin u ed  by  G a iu s’ D .47.9 .2  et loco, co n tin u in g  w ith  th e  follow ing 
fra g m e n t by  U lp ia n u s  D .47.9.3:

[...] quo naufragium fit, vel factum  est, si quis rapuerit, incidisse in hoc Edictum  
videatur. Qui autem rem in litore iacentem, posteaquem naufragium factum  est, abstu- 
lit, in ea conditione est, u t magis fu r  sit, quam hoc Edicto teneatur, quemadmodum is, 
qui quod de vehiculo excidit, tulit; nec rapere videtur, qui in litore rem iacentem tollit.

T h e re g u la tio n s  in  th e se  fra g m e n ts  m e n tio n  th e  d ifference  b e tw een  
p lu n d e rin g  a n d  p illa g e 17 w h ich  ta k e  p lace  by  ta k in g  a d v a n ta g e  of th e  c ir­
cu m sta n c e s  o f d is tu rb a n c e 18, vio lence of sh ip w reck  o ev en  b ea c h in g 19, to 
w h ich  a  p u n ish m e n t on a  level w ith  ra p in a 20 is ap p lied , a n d  th e  fu r tu m  of 
goods found  in  th e  coastline .

B u t th e  E d ic t also  p rov ides for a  p u n ish m e n t21 for th e  c rim e o f receiv ing  
w reckage  of a  sh ip w reck  w h en  a  th i rd  p arty , w ith o u t h a v in g  p a r tic ip a te d  in  
th e  p illage , ac tin g  w ith  d o lu s, ta k e  a d v a n ta g e  o f th e se  objects w ith o u t ap p ly ­
in g  a  sen su  contrario  w h en  th e y  a re  rece ived  ig n o rin g  th e ir  orig in :

Non tantum  autem qui rapuit, verum is quoque, qui recepit, ex causis supra 
scriptis tenetur, quia receptores non m inus delinquut, quam aggressores. Sed enim  
additum  est dolo malu, quia non omnis, qui recipit, statim  etiam delinquit, sed qui 
dolo malo recipit, quid enim, si ignarus recipit, aut quid, si ad hoc recipit, u t custodi- 
ret salvaque faceret ei, qui amiserat? Utique non debet teneri22.

In  th e  sam e  way, i t  is obvious th a t  th e  E d ic t is n o t ap p lied  in  th e  cases 
in  w h ich  th e  objects sav ed  a re  rece ived  for th e ir  custody. B u t, of course, 
i t  sh o u ld  be  c le a r  th a t  d u r in g  th e  re scu e , th e  d am ag es  cau sed  b y  th e  objects 
o r th e  v esse l23 itse lf, once i t  h a s  re a c h e d  th e  co astlin e , sh o u ld  be co m p en sa ­
ted . T h ese  p re c a u tio n a ry  m e a su re s  a re  found  in  a  te x t  b y  N e ra c iu s  im p le ­
m e n te d  to  th e  d am ag e  cau sed  to  th e  r iv e rs id e  th e  o w ner from  th e  r iv e rs id e

17 We understand that the delimitation given by the praetor on the concept of conquer in 
D.47.9.3.1 is limited and only seems to refer to the act of violence in fight, but we think that 
the act may also be applied to the practice of pillaging during a sinking or shipwreck either by 
the crew itself or by those that while assisting also committed pillaging at the same time. For 
this reason, it is logical to complete the concept of conquer given by Ulpianus with the one 
given by Paulus in D.47.9.4 posse etiam dici ex naufragio rapere, qui, dum naufragium fiat, in 
illa trepidatione rapiat.

18 They even pursued those caused by false luminous signs D.47.9.10: ne piscatores nocte 
lumine ostenso fallant navigantes, quasi in portum alquem delaturi, eoque modo in periculum 
naves, et qui in iis sunt, deducant, sibique execrandam praedam parent, Praesidis provinciae 
religiosa constantia efficiat.

19 D.47.9.3.6.
20 Ferrini, op. cit., p.230.
21 See D.47.9.4 on the estimation and punishments according to the people and their 

condition.
22 Ulpianus libr. LV ad Ed.47.9.3.3.
23 About the retrieval of the vessel see Gandolfo, op. cit., p. 198-203.
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p ro p e rty  to  w h ich  w ill stop  th e  b o a t24 a n d  th a t  we ap p ly  an a lo g ica lly  to  th e  
co as t25. T h is is a  p a r tic u la r ly  in te re s t in g  fra g m e n t by  G a iu s  libr. XXI Ed. 
Prov. D .47.9.5:

si quis ex naufragio, vel ex incendio ruinave servatam rem et alio loco positam  
subtraxerit aut rapuerit, fru ti scilicet, aut alias vi bonorum raptorum iudicio tenetur, 
maxime si non intelligebat, ex naufragio, vel incendio ruinave eam esse. Iacentem  
quoque rem ex naufragio, quae fluctibus expulsa sit. S i quis abstulerit, plerique idem  
putant; quod ita verum est, si aliquod tempus post naufragium intercesserit; aliquod 
tempus post naufragium intercesserit; alioquin si ipso naufragii tempore id  acciderit, 
nihil interest, u ltrum  ex ipso mari quisque rapiat, an ex naufragiis, an ex litore. De eo 
quoque, quod ex rate, nave expugnata raptum  sit, eandem interpretationem adhibere 
debemus [...]

w ere  a n y  a c t o f illeg a l se izu re  by  rem oval, d u rin g  o r a f te r  th e  sh ipw reck , 
is p ro tec ted , in c lu d in g  th e  objects found  by  th e  coast. F o r a ll of th e se , se izu re  
is p ro h ib ite d  so a s  to  sa fe g u a rd  th e  r ig h ts  of th e  le g itim a te  owner.

3. The obligation to search and locate the objects thrown over­
board by iactus  due to a case o f im m inent danger

T he R om an  leg is la tio n  d id  n o t only  p rov ide  a n  in te rd ic tio n  for th e  con­
d u c ts  o f p illag e  in  sh ip w reck s a n d  o th e r  in c id en ts , b u t  a lso  s tip u la te d  a n  
e x h a u s tiv e  re g u la tio n  on a v e ra g e s26 th a t  w as b a se d  on lex  R h o d ia27 de 
ia c tu 28, th is  w ay  ta k in g  co n cern  a b o u t th e  je ts a m  o f goods a n d  o th e r  ob jec ts 
th a t  le a d  to  th e  c o m p e n sa tio n  to  a ll o f th o se  t h a t  o b ta in e d  a  u se fu l re s u lt ,  
w h ich  w as  in c lu d e d  in  D ig es t XIV, t i t .  II. B u t from  th e  p o in t o f v iew  
of re sc u e 29 a n d  th e  d iffe re n t ty p e s  o f in c id e n ts  t h a t  c a u se s  je ts a m , we 
fin d  som e te x ts  t h a t  ta lk  a b o u t th e  o b lig a tio n  to  s e a rc h  a n d  re tr ie v e  th e  
objects:

24 Ratis vi fluminis in agrum meum delate non aliter potestatem tibi faciendam, quam si 
de praeterito quoque damno mihi cavisses, Neratius libr.II Responsorum, D.47.9.8.

25 The coasts had an administrative grant and, therefore, it is feasible that in the case 
of a shipwreck, damages were caused that had to be repaired. For more on these type of grants 
of the coast see S. Castan, Regimen juridico de las concesiones administrativas en el derecho 
romano, Madrid 1996, p. 201-204 and the quoted bibliography.

26 The iactus mercium caused is in the benefit of all the vessels and the rest of the goods. 
For a study of these see Zamora, Averias..., p. 115 foll.

27 The law derives from the commercial use in the island of Rhodes Isid. Orig 5.17 de 
legibus Rhodiis Rhodiae leges navalium commerciorum sunt, ab insula Rhodo cognominatae in 
qua antiquitus mercatorum usus fuit.

28 See, as well as others, De Martino, Lex Rhodia, Riv. D. Nav. III, 1937, 335 foll. y en 
Diritto Privato e societa romana, Roma 1982, p. 72-147. For an extensive study on exegesis and 
translation see Ashburner, The Rodiam Sea Law, Oxford 1909. De Salvo, Lex Rhodia critica 
y anticritica su D.14.2.9, Kreller, Lex Rhodia, Untersuchungen zur Quellengeschichte des römi­
sches Seerecht, Z.H. 85, 1921, p. 258 foll.

29 It is understood that each one will keep for themselves what has been saved in the 
accident D.14.2.7.
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Julianus libr. II ex Minicio, D.14.2.8: Qui levandae navis gratia res aliquas 
proiicunt non hanc mentem habeant, ut eas pro derelicto habeant; quippe si invenerin- 
teas ablaturus, et si suspicati fuerint, in quem locum eiectae sunt, requisiturus, ut 
perinde sint, ac si quis onere pressus in viam rem abiecerit, mox cum aliis reversurus, 
ut eandem auferret30.

T he te x t k eep s w ith in  a n  im p o r ta n t p rem ise ; th e  objects th ro w n  overbo­
a rd  to  l ig h te n  th e  v esse l a re  n o t co n sid e red  as  a b a n d o n ed  b u t  as lo st an d  
th e re fo re , s till  co n tin u e  to  belong  to  its  le g itim a te  ow ners. T he fra g m e n t by 
J u l ia n u s  ex h o rts  th e  ow ners to  s e a rc h  for a n d  locate  th e  objects o r goods 
th ro w n  o v erb o ard  d u rin g  m a rin e  d is tre ss . F ro m  o u r p o in t o f view, we th in k  
th a t  th is  ob lig a tio n  to  locate  an d  re tr ie v e  th e  w reckage  could be considered  
as one o f th e  f irs t  ju r is p ru d e n t ia l  in d ica tio n s  o f e n v iro n m e n t p ro tec tio n  an d  
co n se rv a tio n  o f th e  se a  a n d  its  coast. In  fac t, th e  p a ssa g e  p o in ts  o u t th a t  i f  it 
is su sp ec ted  w h ere  th e  w reck ag e  could  be, i t  sh o u ld  be se a rc h e d  for. T he 
re g u la tio n  is c lea r as  i t  m en tio n s  a  com pulsory  rem o v a l o f th e  objects th a t  
co n tin u es  to  be p ro p e rty  o f th e  one th a t  th re w  i t  o v erboard  or, w h ere  a p p ro ­
p r ia te , o f th e  dockers. T h is  ac t o f sacrifice  shou ld  n o t be in te rp re te d  as a n  
a b a n d o n m e n t o r d e re lic tio n  o f th e  objects as n u m e ro u s  fra g m e n ts  vouch  for:

Paul. D.14.2.2.8. Res autem iacta domini manet, nec fit apprehendentis, quia pro 
derelicto non habetur. Gaius, libr. IIR eru m  q. D.41.1.9.8: Alia causa est earum rerum, 
quae in tempestate maris levandae navis causa eiiciuntur; hae enim dominorum per­
manent, quia non eo animo eiiciuntur, quod quis eas habere non vult, sed quod magis 
cum ipsa nave periculum  maris effugiat; qua de causa si quis eas fluctibus expulsas 
vel etiam in ipso mari nactus lucrandi animo abstulerit furtim  comitit.

I t  is th e re fo re  obvious th e  n o n  usucap io  p roderelic to  o f a  possib le  rescu e  
ca rrie d  o u t by a  th ird  p a rty :

Jul. libr. II ex Minicio, D.41.7.7: S i quis merces ex nave iactatas invenisset, num  
ideo usucapere non possit, quia non vederentur derelictae, quaeritur, sed verius est, 
eum pro derelicto usucapere non posse.

In  th e  sam e  way, th e  te x t  by  Ja v o le n u s  is ab so lu te ly  c le a r  D .41.2.21.1 
q u o d  ex nau fra g io  e xp u lsu m  est, u suca p i non  po test, q u o n ia m  non  est in  
derelicto, sed  in  deperdito .

F ro m  a  p e n a l p o in t o f view, th e  p o ssessio n  o f th e se  ob jects, w ith o u t th e  
sub jec tive  e le m e n t a n im u s  d ere liq u en d i31, m e a n s  th e  a s s ig n e m e n t o f larceny, 
as o bserved  w hile  re a d in g  D .41.1 .9 .8  q u o ted  before  a n d  th e  fra g m e n t by 
U lp ia n u s  libr. XLI ad  S ab ., D .47.2.43.11:

30 Lenel, Palingenesia I, 857, 486 De usucapionibus Iuliano ad minicium libr II as 
a continuation of D.41.7.7. On the alteration of the texts Berger, In tema di derelizzione BIDR 
1915, p. 46 foll.

31 On the relevance of this subjective element that constitutes the centre of a possible 
acquisition although in the iactus mercium ex navis the abandonment of goods does not exist, 
this is not due to a lack of interest, but of a contingency that forces the throwing with the hope 
of retrieval S. Romano, Studi sulla derelizione nel diritto romano, Padova 1933, p. 139-142 and 
L. Vacca, Derelictio e acquisto delle res pro derelicto habitae, Milano 1984, p. 94 foll.



12 José Luis Zamora Manzano, Silvestre Bello Rodriguez

S i iactum ex nave factum  alius, tulerit, an furti teneatur? Quaestio in eo est, an 
pro derelicto habitum  sit. E t si quidem derelinquentis animo iactavit, quod plerumque 
credendum est, cuum sciat periturum , qui invenit, suum  fecit, nec furti tenetur. S i vero 
non hoc animo, sed hoc, ut si salvum  fuerit, haberet ei, qui invenit auferendum est, et 
si scit hoc, qui invenit, et animo furandi tenet, furti tenetur. Enimvero si hoc animo, ut 
salvum  faceret domino, furti non tenetur; quod si putans simpliciter iactatum, furti 
sim iliter non tenetur.

T his la s t  fra g m e n t, to g e th e r  w ith  D .41 .1 .9 .8 , co n sid ers  la rc e n y  th e  se iz u ­
re  on  b e h a lf  o f a  th ird  p a r ty  over objects found , k n o w ing  th a t  th e ir  o rig in  is 
ia c tu s , a n d  th a t  h av e  b e e n  th ro w n  o v erb o ard  to  re scu e  th e  o th e r  objects an d  
th e  v esse l32 itse lf . B u t th e  second p a r t  of th e  fra g m e n t ta lk s  specifically  
ab o u t a  v o lu n ta ry  re scu e  of th e  ob jects, in  w h ich  th e  in te rv e n tio n  of th e  
in d iv id u a ls  does n o t im p ly  a n  a c t o f se izu re  as th e ir  in te n tio n  is to  save  th e  
objects for th e ir  le g itim a te  ow n ers .

In  th e  B a s ilik a  w e ca n  also  find  re fe ren ces  to  th e  re scu e  of w reckage, 
specifically  in  th e  re g u la tio n  from  th e  rh o d iu m  law  c o n ta in e d  in  i t  in  th e  
Book L III t it .  V III frag . 31:

S i mercator navem oneraverit, et navi quid acciderit, omnia quae salva supersunt, 
in contributionem  utrim que veniat. Quodsi argentum  sa lvum  fia t, quintas so- 
lvat:magister vero cum nautis opem ferat, ut servetur.

In  th e  f ra g m e n t a b o u t re scu e  a n d  th e  in v o lv em en t of m oney, a  f if th  of 
th e  v a lu e  of th e  w reck ag e  is co m p en sa ted , th e  la s t  p a r t  s ta n d s  o u t in  how  
th e  M a s te r  w ith  h is  sa ilo rs  h av e  to  w ork  to  re tr ie v e  e v e ry th in g  a n d  so, 
p roceed  to  th e  re scu e  of th e  goods d u rin g  m a r in e  d is tre s s . We see how  in  
th e se  cases th e  crew  its e lf  ta k e s  p a r t  in  th e  re scu e  of th e  goods, b u t  in  
n u m e ro u s  tim es  o th e r  in d iv id u a ls  ta k e  p a r t  in  th e  rem o v a ls  a s  we w ill 
an a ly ze  in  th e  n e x t section.

2. Findings and rem oval on behalf o f individuals 
and divers (urinatores)

In  th is  sec tio n  we a re  going to  d is tin g u ish  th e  re scu e  of goods c a rr ie d  ou t 
v o lu n ta r ily  by  a  th ird  p a r ty  from  th e  re scu e  w h ere  p ro fess io n a l d iv ers  a re  
h ire d  to  be in  ch a rg e  of d red g in g  a n d  lo ca tin g  th e  objects.

1. Voluntary rescue carried out by a third party w ithout a con­
tractual relationship w ith the owners

In  th e se  cases  we s ta n d  before  th e  re scu e  of goods from  a  v esse l th a t  h a s  
th ro w n  th e m  o v erb o ard  to  save  its e lf  a n d  th e  r e s t  o f th e  objects. To s t a r t  off 
from , in  th e se  cases  th e  in d iv id u a ls :

32 D.41.2.21.2: Idem iuris esse existimo in his rebus, quae iactae sunt, quoniam non potest 
videri id pro derelicto habitum, quod salutis causa interim dimissum est.
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1) S h o u ld  ac t know ing  th a t  th e  re scu e  o f th e  w reck ag e  o r of th e  v esse l 
does n o t e n ta i l  th e  acq u is itio n  p ro  derelicto  in  h is  favour, o th e rw ise  i t  w ould 
be c lassified  a s  larceny , as  i t  is in fe rre d  from  th e  en d  p a r t  o f D .47.2.43.11: S i  
vero non  hoc an im o , sed  hoc, u t s i sa lv u m  fu er it, h abere t ei, q u i in v e n it  
a u fe ren d u m  est, et s i sc it hoc, q u i inven it, et a n im o  fu r a n d i tenet, fu r t i  tenetur. 
E n im vero  si hoc an im o , u t sa lv u m  faceret dom ino , fu r t i  non  tenetur; qu o d  si 
p u ta n s  s im p lic ite r  ia c ta tu m , fu r t i  s im ilite r  non  tenetur.

2) W ill a c t v o lu n ta r ily  in  th e  co llection  o f goods, p roceed ing  to  i ts  rescue  
a w a itin g  th e  c la im  on  b e h a lf  o f i ts  o w ners, w h ich  also  s tops from  c lassify ing  
th e  ac t as  larceny. T h is  is b a s ica lly  deduced  from : p ro in d e  v id ea m u s, si 
nescit, cu iu s  esset sic ta m en  tu lit, q u a si re d d itu ru s  ei, q u i desderasset, vel qu i 
o sten d isse t rem  su a m  , a n  fu r t i  ob lig e tu r33.

3) S h o u ld  re p o rt th e  f in d in g s or, w h ere  a p p ro p ria te , th e  rem oval, th e  
la t te r  b e in g  le ss  com m on by  in d iv id u a ls , o f th e  objects th a t  w ere  in  th e  sea  
o r obviously  in  th e  coast, w ith  th e  a im  th a t  th e  th o se  concerned  m ay  be 
in fo rm ed  o f th e  re scu e  a n d  so m ay  p roceed  to  c la im in g  it: so len t p lerique  
e tia m  hoc facere, u t  lib e llu m  p ro p o n a n t con tinen tem , inven isse  et re d d itu ru m  
ei, q u i desideraverit; h i ergo o sten d u n t, non  fu r a n d i  a n im o  se fecisse34. A t th e  
sam e  tim e , th is  n eed  to  re p o r t th e  fin d in g s e m p h asize s  th a t  th e  in d iv id u a l 
a c ts  w ith o u t th e  in te n tio n  o f acqu iescence  o f th e  w reckage  o r goods th ro w n  
o v erb o ard  th a t  be long  to  th e ir  owner.

T h is ac tio n  on b e h a lf  o f th e  in d iv id u a ls  th a t  sp o n ta n e o u s ly  ta k e  p a r t  in  
th e  r e tr ie v a l o f w reckage , m a n y  tim e s  w ith o u t th e  know ledge a n d  co n sen t of 
th o se  concerned , th a t  is  w hy  i t  is so im p o r ta n t to  re p o r t th e  find ings, allow s 
u s  to  c lassify  th e  c o n tra c tu a l n a tu re  o f th e ir  v o lu n ta ry  c o n tr ib u tio n  as 
a  nego tiorum  gestio  a n d  th e re fo re , an y  c la im  on  b e h a lf  o f th e  ow ner p e rm its  
th e  f in d e r  to  receive  th e  n e c e ssa ry  ex p en ses  for th e  p re se rv a tio n  o f th e  
objects found  a n d  th e  co m p en sa tio n  o f th e  d am ag es  g e n e ra te d  in  h is p ro p e r­
ty, as  w e h av e  p o in ted  o u t before.

T herefo re , due  to  th e  sp o n ta n e ity  o f th e  serv ice  c a rr ie d  o u t b y  a  th ird  
p a r ty  as a  s u b s ti tu te  o r a l te r  ego of th e  dockers th a t  lo s t th e  goods, we 
ca n n o t ta lk  a b o u t a  lega l ob lig a tio n  or a  c o n tra c tu a l u n lik e  th e  re scu e  c a r ­
r ie d  o u t th e  u rin a to re s , th a t ,  as  we w ill see fu r th e r  on, rece ive  a  r e m u n e ra ­
tio n  a n d  th e re fo re , th is  se ts  a  re a l  p re c e d e n t o f a  c u r re n t  c o n tra c t o f rescue . 
T h a t is, th e  sp o n tan eo u s  serv ice  c a rr ie d  o u t by  in d iv id u a ls  in  th is  case  h a s  to 
be d is tin g u ish e d  from  a n  ag reed  o r a  c o n tra c tu a l one.

33 D.47.2.43.8.
34 Ibidem.
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2. The rescue and retrieval of goods by divers or urinatores
N u m ero u s  sou rces vouch  for th e  ex is ten ce  o f u rin a to res35, V arru s  L .la t 

5 .126 .36 urnae d ictae, qu o d  u r in a n t in  aq u a  h a u r ie n d a  u t urinator, u rinare  
est m erg i in  a q u a m  d escrib es  a n y  in d iv id u a l th a t  im m erses  in  w ate r. S ince 
d is ta n t  tim es , th e y  w ere  in  ch a rg e  o f c a rry in g  o u t n u m e ro u s  su b a q u a tic  
ac tiv itie s . In  fac t, th e y  w ere  u se d  as u n its  o f com bat in  a  la rg e  n u m b e r of 
w ars , in  w h ich  th e y  w ere  e n tru s te d  to  s in k , a t ta c k 37 o r se t on fire  v e sse ls38 
etc. T hey  w ere  also  o rg an ized  by  se ttin g  u p  a n  im p o r ta n t co rp o ra tio n  as i t  is 
in fe rre d  from  th e  in sc r ip tio n  o f th e  e p ig ra p h 39 C .I.L . V I.1872 th a t  m en tio n s  
a  co rp o ra tio n  of fish e rm a n  a n d  d iv ers  in  th e  r iv e r  T iber (206 A.C.):

Ti. Claudio Esquil(ina) Severo - decuriali lictori patrono - corporis piscatorum et
- urinator(um), q(uin) q(vennali tertium) eiusdem corporis - ob merita eius - quod hic 
prim us statuas duas, una(m) - Antonini Aug(usti) domini n(ostri), aliam  Ili(iae)
- Agustae dominae nostr(ae) s(ua) p(ecunia) p(osuerit) - una cum Claudio Pontinano 
filio - suo eq(uite) Rom(ano), et hoc amplius eidem - corpori donaverit (sestertium 
decem) mil(ia) n(ummum), - ut ex usuris earum quodamnis - natali suo (ante diem  
decimum septimum) k(alendas) Febr(uarias) - sportulae viritim  dividantur, - praeser- 
tim cum navigatio scapharum diligentia eius adquisita - et confirmata sit.ex decreto - ordi- 
nis corporis piscatorum - et urinatorum totius alv(ei) Tieber(is), quibus ex s(enatus) 
c(onsultio) coire licet, s(ua) p(ecunia) p(osuerunt) - Dedic(ata) cet40.

I t  seem s th a t  th e  co rp o ra tio n , a u th o riz e d  since th e  P r in c ip a lity  by  v ir tu e  
o f th e  se n a d o -co n su ltu m 41, g ro u p ed  to g e th e r  f ish e rm e n  a n d  d ivers. H ow ever,

35 For the etymology of urinator see Walde-Hofmann, Lateinisches Etymologisches Wörter­
buch v. II, Heildelberg 1954, 840 the etymology is based on the text by Varro urinor-ari one 
that dives under the water. Ernout-Mellet, Dictionnaire Ety. langue latine, Paris 1959, 755 
(=Plongeur). Dirksen, Manuale latinitatis fontium i.c.Romanorum, Berlin 1937, 1019 urina- 
tor(=qui sub aqua natat). Heumann Seckel, Handlexikon, z.d. Quellen des Römischen Rechts, 
1914, p. 604 v. Urinator (=Taucher).

36 See, Oleson, op. cit., p. 27.
37 Plinio, H. Nat IX.30.48 talks about the atrocious attack on the urinatores: Praetera 

negat ullum atrocius esse animal ad conficiendum hominen in aqua. Luctatur enim conplexu et 
sorbet acetabullis ac numeroso suctu diu trahit, cum in naufragos urinantisue impetum cepit.

38 In Caesar’s wars against Pompeii 49 BC, Cassius narrates the use of these divers for 
war in the creation of combat for attacking that causes the beaching and shipwreck of vessels, 
see Cassius Dion, Hist. Rom. 42.12.2.

39 Oleson, op. cit, p. 23 talks about the specialization of the Ostian guild was probably 
fostered by the greater volume of business and consequently higher enrolment in the port, as 
well as the absence of interest common to the local fishermen, who would not have fished the 
harbour waters. The river diver probably worked on much the same tasks as the harbour diver 
-  recovery of goods lost overboard during loading and unloading, the inspection of hulls and 
anchorage -  with additional function of assisting in the construction and maintenance of the 
footings below the numerous Tiber bridges. See also CIL 1080, 29700, 29702. About the etymo­
logy of the term urinator see also p. 24 foll.

40 In the same way, Inscriptionum Orelli 4115., works on other inscriptions referring to 
this corporation of divers in C.I.L. VI 29700, 29701.

41 De Robertis, Storia delle corporazioni e del regime associativo nel mondo romano, Bari 
1971, vol. I. 218, n. 60.
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a n o th e r  one e x is ted  in  O s tia 42 th a t  c a rr ie d  o u t p o rt ac tiv itie s , b u t  does no t 
d iffer from  th e  one m e n tio n e d  before. In  e i th e r  case, th e  corpus  a cq u ire s  th e  
level of a n  a u th o riz e d  asso c ia tio n  recogn ized  as a n  o rg a n  by  th e  S ta te 43, 
w h ich  allow s i t  to  w ork  in  fav o u r of th e  s ta te  a n n o n a  sav in g  th e ir  objects.

R eg a rd in g  rescu e , th e  u rin a to res44 c a rr ie d  o u t th e  ta s k  o f rem o v al an d  
re scu e  of goods n o t only  in  th e  sea  b u t  also  in  r iv e rs . A lth o u g h  th e ir  in te ­
rv e n tio n  in  su b a q u a tic  rem o v a l ex p ed itio n s w as lim ite d  d u e  to  a  lack  of 
tech n ica l m ean s , re scu es  in  shallo w  w a te rs  a n d  b e in g  b a lla s te d  w ith  s tones 
in  docks a n d  r iv e rs4 5 . Logically, we th in k  th a t  th e ir  in te rv e n tio n  w as c a rr ie d  
o u t in  th e  fie ld  of a ll th e  ty p es of a v e rag es  a n d  m a rin e  acc id en ts , je ts a m s , 
sh ip w reck s, b each in g s, etc. H ow ever, we also  s h a re  R ouge’s op in ion  o f th e ir  
lik e ly  in te rv e n tio n  in  th e  p o rt itse lf, ev en  in  th e  ac tiv itie s  of re flo a tin g  th e  
vessel.

C a llis tra tu s  in  Q u a estio n u m  libr. II, D .14.2 .4 .1  ta lk s  ab o u t th e  rem ovals 
on  b e h a lf  of th e  d iv e rs46 a n d  ab o u t th e ir  m issio n s of rem o v a l a n d  re scu e  of 
goods:

Sed si navis, quae in tempestate iactu mercium unius mercatoris levata est, in alio 
loco summersa est, et aliquorum mercatorum merces per urinatores extractae sunt data 
mercede rationem haberi debere eius, cuius merces in navigatione levandae navis cau­
sa iactae sunt ab his, qui postea sua per urinatores servaverunt, sabinus aeque respon- 
dit. Eorum vero, qui ita servaverunt, invicem rationem haberi non debere ab eo, qui in 
navigatione iactum fecit, si quaedam ex his mercibus per urinatores extractae sunt: 
eorum enim merces non possunt videri servandae navis causa iactae esse, quae perit47.

T he te x t re fe rs  to  a n  u n su ccessfu l l ig h te n in g  of goods a s  th e  v esse l is  no t 
saved , ev en  th o u g h  th e  u rin a to res48 m a n a g e  to  save  som e o f th e  goods. The 
re scu e  o p e ra tio n , a s  we m ay  deduce  from  th e  fra g m e n t, is  in  r e tu r n  of a n  
in te re s t  or favour, u rina tores extractae s u n t  d a ta  m ercede ra tio n em  haberi

42 Inscription of Ostia in C.I.L.XIV.303.
43 With the same point of view E. Gandolfo, op. cit., p. 202.
44 Rougé, Recherches sur L'organisation du commerce maritime en méditerranée sous 

L'empire romain, Paris 1966, p. 200 sobre funciones de esta corporacion senala que „sont eux 
qui vont chercher au fond des bassins des ports, des rivières o de la mer, dans ses régions peu 
profondes non loin de la côte, les marchandises qui avaient pu y tomber, soit accidentellement, 
soit à la suite d’ un jet, soit à la suite d’ un naufrage”.

45 In the field of arqueology A. Tchernia, Les urinatores sur l’ épave de la madrague de 
giens, publicado en Navires et commerces de la mediterranee antique, hommage à Jean Rougé, 
1988, p. 490-497, the retrieval of amphoras stand out in this study.

46 Plinio, H. Nat. IX.30.48.
47 Lenel, Palingenesia I, 98, p. 102, appears with the fragment 107 D.47.9.7 quoted before 

regarding the protection of shipwrecked objects.
48 On removal of pecuniae from the final years of the Republic Tit. Liv. XLIV.10.3: Incau- 

tior Nicias Pellae proiciendo pecuniae partem quae fuerat ad Phacum sed in re emedabili visus 
lapsus esse, quod per urinatores omnis ferme extracta est. Tantusque pudor regi pavoris eius 
fuit ut urinatores clam interfici iusserit... See Wieacker, Iactus in tributum nave salva venit, 
Studi Albertario I, 1953, p. 523.
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debere eius, w h ich , from  o u r p o in t o f view, m e a n s  a  c o n tra c tu a l re la tio n  
b e tw een  th e  dockers a n d  ow ners w ith  th e  d ivers in  ch a rg e  o f ex ecu tin g  it.

As we h av e  sa id  before, u n lik e  v o lu n ta ry  re scu es  c a rr ie d  o u t b y  a  th ird  
p a r ty  in  w h ich  th e re  ex is ts  no c o n tra c t, h e re  th e  re fe ren ces  to  th e  p rov ision  
o f serv ices of u rina tores  in  r e tu r n  of re tr ib u tio n , gives u s  th e  chance  to 
a ffirm  th a t  we a re  in  th e  p resen ce  of a  locatio conductio  operarum . A ll th e  
e le m e n ts  a re  p re se n t to  co n sid e r i t  t h a t  way:

1) In d iv id u a ls  locatores, on  one h a n d  th e  u rina tores  an d , on  th e  o th e r 
h a n d , as  co nduc to rs, th e  a ffec ted  in  th e  in c id en t. H ere , we e x te n d  th is  a p p li­
ca tio n  n o t only  to  th e  cases o f je ts a m , b u t  to  a n y  inc iden t.

2) O bject o f th e  rescu e , rem o v al o f goods a n d  o th e r  w reckage  m ercato- 
ru m  m erces p e r  u rina tores extractae  b o th  in  cases  o f a v e rag es  a n d  o f an y  
accident.

3) R e tr ib u tio n  for th e  p ro v ision  o f serv ices for th e  rem o v a l o f w reckage, 
w h ich  allow s d is tin g u ish in g  in  th e se  cases a  c o n tra c tu a l serv ice from  th e  
sp o n ta n e ity  c a rr ie d  o u t w ith o u t a  co n trac t. F ro m  o u r p o in t o f view, th is  
re tr ib u tio n  g u a ra n te e d  w ith  th e  concession  to  th e  sa v e rs  o f a  r ig h t to  r e ta in  
th e  objects, t h a t  w as e s ta b lish e d  to  g u a ra n te e  th e  co m p en sa tio n  in  th e  s e t­
tle m e n t of a v e ra g e s49, b u t  th a t  a lso  ap p lie s  to  o u r cases.

In  th e  sam e way, th e  e x tra c t w ith  th e  sam e co n ten t is reflec ted  in  P au l. 
S en t. II.7.1: Ia c tu  nav is  levata  si perierit extractis a lio rum  p er  urina tores mer- 
cibus, eius quoque ra tionem  haberi p la cu it, q u i m erces sa lvanave  ia c ta v it50.

T he te x t  show s a  su m m a ry  of th e  above, th e  decision  o f C a llis tra tu s  
su p p o rte d  by  S ab in u s , th a t  connects tw o in s ti tu tio n s : th e  re scu e  a n d  rem oval 
o f sh ip w reck s w ith  th e  av e rag es , as  th e  co m p en sa tio n  g iven  in  a n y  av erag e  
m ak es  su re  th a t  th o se  th e  save  th e  goods co m p en sa te  th o se  th a t  h av e  su ffe­
re d  th e  ia c tu s51.

So th is  way, th o se  th a t  sav ed  th e  goods w ill be ab le  to  c a rry  o u t th e  
c o n trib u tio n  in  fav o u r o f th e  one th a t  in it ia lly  lo s t h is b ecau se  o f a  je tsa m . 
H ow ever, th e  te x t se ts  o u t th a t  th e  v esse l f in a lly  s in k s , so th e re fo re  th e  
ex p en ses  o f th e  rem o v al w ill be on b e h a lf  o f th o se  th a t  w ish ed  to  save  th e  
objects, th is  is, th e  one th a t  w as in it ia lly  affec ted  by  th e  je ts a m , ev en  if  h is 
objects a re  la te r  re tr ie v e d . H e is n o t obliged to  c o n trib u te  to  th e  losses of 
a  su b se q u e n t sh ipw reck . T h a t  is w hy  th e  a p p e a ra n c e  o f w reckage, be it  
n a tu ra l ly  due  to  th e  w aves or d u e  to  th e  p ro v ision  o f serv ices by  th e  urinato- 
re s , in  r iv e rs  or in  th e  sea , cau ses  a n  im p o r ta n t  leg a l effect on a v e rag es  an d

49 See D.14.2.2.pr. and the interpretation by Marrone, D.14.2.2 pr retentio e iudicia bonae 
fidei, IURA 6, 1955, p. 170 foll.

50 De Martino, Lex Rhodia..., 117 states: “tanto il titulo 14.2 D. che P.S.2.7 derivano da 
una fonte postclasica, cioe da una compilazione sulla lex Rhodia, che doveva esser difussa nelle 
scuole, data l’importanza che il tema aveva assunto fra i cultori del diritto e fra i retori”.

51 See my monograph op. cit., p. 167-182.



Marine rescue and assistance in Roman law 17

th a t  is th a t  th e  co m p en sa tio n  is  d is re g a rd e d  in  fav o u r of th e  one th a t  w as 
affec ted  by  th e  je ts a m 52.

T he sam e  h a p p e n s  w ith  th e  a p p e a ra n ce  of a  v esse l w h en  th e re  ex is ts  
a n y  ty p e  of se c u rity  in te re s t  as G andolfo53 p o in ts  o u t, t h a t  d is tin g u ish e s , 
d ep en d in g  on  th e  deg ree  of in te n s i ty  of th e  s to rm 54, a  com m on re a so n  of 
s in k in g , th e  p o ssib ility  of re sc u in g  th e  v esse l y  its  s ta te  e m p h a s iz in g  on  th e  
im p o rtan ce  of th e  u rina tores  in  th e  rem o v a l a c tiv itie s , as  th e  r e tr ie v a l an d  
re flo a tin g  of th e  v esse l in flu en ces th e  c o n tin u a tio n  of th e  o b lig a tio n  an d  
r ig h t  th a t  th e  secu red  c re d ito r  p o ssesses , t h a t ’s w hy  th e  im p o rtan ce  of th e  
re scu e  a n d  th e  rem ovals.

T he o w n ers55 of th e  w reck ag e  a re  obliged  to  locate  a n d  rem ove a s  we 
sa id  before  a n d  n o t only  in  th e  cases  of je ts a m , b u t  in  a ll acc iden ts.

D.14.2.8: qui levandae navis gratia res aliquas proiicunt non hanc mentem habe- 
ant, ut eas pro derelicto habeant; quippe si invenerinteas ablaturus, et si suspicati 
fuerint, in quem locum eiectae sunt, requisiturus, ut perinde sint, ac si quis onere 
pressus in viam  rem abiecerit, mox cum aliis reversurus, ut eandem auferret.

H ere  w e also  n o tice  how  one m ay  leave  so m e th in g  a long  th e  voyage due  
to  th e  n eed  of avo id ing  a  b ig g er d is a s te r  so th a t  o th e rs  c a n  re scu e  o r save  
th e  objects. I t  in d ire c tly  m en tio n s  th e  n o rm a l p rac tice  o f re scu e  a n d  its  need  
in  a  s itu a tio n  of d a n g e r  in  w h ich  a b a n d o n m e n t is d ism issed . I t  seem s to  be 
th a t  th e  c la ss ica l ju r is p ru d e n t ia l  p re c a u tio n a ry  m e a su re s  oblige a n  in e v ita ­
b le  a n d  in v o lu n ta ry  rescue . I t  does n o t lim it i ts e lf  to  ad v is in g , i t  forces th e  
re tr ie v a l a n d  rem o v al of th e  w reckage  e i th e r  by  th e  crew  its e lf  o r by  a  th ird  
pa rty , p ro te c tin g  th e  loca tio n  a n d  th e  rem o v al o f w reckage  as we saw  before 
in  D .47.9 .12 licere u n icu iq u e  n a u fra g iu m  su u m  im p u n e  coligere.

H ow ever, we a re  ab le to affirm  th a t  a  connection  m ay  ex is t be tw een  
rescue  c a rrie d  o u t by  in d iv id u a ls  a n d  th e  one execu ted  by  th e  u rina tores , th e  
la t te r  in  th e  cases th a t  no locatio  ex ists. T herefo re, in  th e  case of a  finding, 
th is  shou ld  be, w here  a p p ro p ria te , com p en sa ted  as  i t  is described  in  th e  te x t 
by  U lp ian u s  libr. 41 ad  S ab in u m  D .47.2.43.9: Q uid  ergo si inven tion is  p ra em ia  
quae d ic u n t pe ta t?  N ec hic v id e tu r  fu r tu m  facere etsi non probe p e ta t a liqu id .

52 Obviously, if the compensation already took place without waiting for the search and 
location of the wreckage, action should be filed against the person that obtained the benefit in 
the settlement to refund the amount si res quae iactae sunt, apparuerint exoneratur collatio, 
quodsi iam contributio facta sit, tunc hi, qui solverint, agent ex locato cum magistro, ut is ex 
conducto experiatur, et quod exegerit, reddat, Paulus libr. 34 ad Ed.D.14.2.2.7.

53 Gandolfo, op. cit., p. 239.
54 Most of the sources talk about storm amongst others see D.14.2.4.1, D.14.2.6, Paul. 

Sent.2.7.2.
55 The retrieval of wreckage was common and the search for them stopped from thinking 

it could be a possible abandonment Vacca, op. cit., p. 96: “e non sembri assurdo che si potesse 
pensare di recuperare le cose proveniente da naufragio o da iactus, ché anzi nella pratica il 
recupero di alcuni tipi di merci tramite gli urinatores doveva essere abbastanza frequente”.
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In  th is  way, i t  is u n d e rs to o d  th a t  in  th e  cases  o f v o lu n ta ry  re scu e , e ith e r  
done b y  in d iv id u a ls  or c a rr ie d  o u t by  d iv ers  freely, co m p en sa tio n  m ay  ex is t 
so as to  co m p en sa te  th a t  rescue . I t  is  obvious th a t  a  u se fu l r e s u lt  is needed , 
as we h av e  sa id  before, i t  sh o u ld  be re p o rte d  so th a t  th e  le g itim a te  ow ners 
h av e  know ledge so len t p leriq u e  e tia m  hoc facere, u t lib e llu m  p ro p o n a n t conti- 
nen tem , inven isse  e t re d d itu ru m  ei, q u i desideraverit; h i ergo o sten d u n t, non  
fu r a n d i a n im o  se fec isse56.

T he se a rc h  a n d  rem o v a l o f w reckage , ex ecu ted  by  th e  urina tores  o r by  
in d iv id u a ls , is a  re scu e  a c tiv ity  th a t  h a s  a lre a d y  b een  co n sid ered  by  th e  
R om ans a n d  in  w h ich  case  th e  m a in  b u d g e t, w ith  a n  eye on  re m u n e ra tio n  or 
co m p en sa tio n , is a  u se fu l57 re s u l t  for th e  v esse l a n d  its  objects in  th e  case  of 
m a rin e  d is tre ss . T h is re m u n e ra tio n  in  th e  cases  o f locatio  o r th e  co m p en sa ­
tio n  in  th e  cases  w h ere  th e re  is no c o n tra c tu a l re la tio n sh ip , is su b jec t to  th e  
v a lu e  o f th e  th in g  sav ed  as we can  g a th e r  from  th e  fra g m e n t by  P a u lu s  
D .14.2 .2 .4 : Portio  a u te m  p ro  a estim a tio n e  reru m  quae sa lvae  su n t. A lthough  
th e  te x t  re fe rs  to  th e  re g u la tio n  o f th e  e s tim a tio n  a n d  v a lu e  o f th e  av e rag es  
w ith  a n  eye to  co m p en sa tio n , th e  v a lu a tio n  u se d  m ay  be  ap p lied  to  th e  cases 
w e a re  analyzing .

L ikew ise , th e re  is a  d irec t re la tio n  b e tw een  rescu e  a n d  th e  co m p en sa ­
tio n  in  av e rag es  as th e  r e tr ie v a l o f a ll th e  objects, w h e th e r  i t ’s for re scu e  or 
rem o v al from  th e  sea , w h en  th e y  h av e  b e e n  th ro w n  o v erb o ard  to  lig h te n  th e  
v esse l a n d  its  goods, a re  object o f v a lu a tio n  w h en  rec tify in g  th e  co m p en sa ­
tio n  q u o ta  w h en  th e  s e tt le m e n t o f th e  av e rag e  h a s  ta k e n  place, as  in fe rre d  
from  P a u lu s  e n  D .14.2.2.7:

si res, quae iactae sunt, apparuerint, exoneratur collatio, quodsi iam contributio 
facta sit, tunc hi qui solverint, agent ex locato cum magistro, ut is ex conducto 
experiatur, et quod exegerit reddat.

T he d a n g e r  involved  in  th e  re scu e  o p e ra tio n  o f th e  sh ip ’s w reckage  an d  
its  cargo ta k e s  th e  sh ap e  of a  p a ra m e te r  w h en  c a lc u la tin g  th e  re m u n e ra tio n . 
F o r th is  l a t te r  a sp ec t, w e h av e  a  te x t  from  th e  B a s ilik a  from  th e  R hod ium  
sea  law  B as. 53.8.47:

si aurum vel argentum, vel aliud quidpiam ex profundo sursum latum fuerit 
cubitis octo, tertiam partem accipiat is, qui conservat: sin a quindecim cubitis, 
semissem consequatur is qui conservat, propter periculum profunditatis. Eorum 
vero, quae a mari reiiciuntur in terram, et ad unum cubitum demersa reperiuntur, 
decimam partem accipiat is, qui salva exportat.

56 D.47.2.43.8.
57 This requirement is clear regarding compensation according to D.14.2.4.1 where 

it points out uritatores extractae sunt data mercede, it may be deduced that there should exist 
a useful finding or retrieval of the objects.
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T his p a ssa g e  m en tio n s  th e  e x tra c tio n  o f p rec ious m e ta ls  an d  o th e r  ob­
je c ts  to  w h ich  th e  b o th  fo rm s d iscu ssed  befo re  m ay  be  app lied . In  th e  case  of 
re scu e  by  in d iv id u a ls  o r by  th e  u rin a to re s , i f  p ro fessio n a ls  ta k e  p a r t ,  o r no t, 
m ay  affect th e  success o f th e  re tr ie v a l. B efore, w e sa id  th a t  in  th is  period  
som e lim ita tio n s  ex is ted  in  rem o v al a n d  d iv ing  due  to  th e  lack  o f tech n ica l 
m ean s . H ow ever, a n  im p o r ta n t in n o v a tio n  sh o u ld  be p o in ted  o u t a n d  th is  is 
th a t  th e  te x t is b a se s  th e  v a lu a tio n  o f th e  r isk  involved  in  th e  rem oval 
o p e ra tio n  k eep in g  in  m in d  th e  d e p th  a t  w h ich  i t  is c a rr ie d  out:

1) T he re tr ie v a l o f th e  w reck ag e  in  8 cu b its  d e p th  m e a n s  th e  collection 
is v a lu e d  in  a  th ird  of it. A lth o u g h  we m ay  also  in te rp re t  th a t  th e  r e m u n e ra ­
tio n  co n sis ts  in  th e  v a lu e  o f th e  th in g s  found.

2) I f  th e  rem o v a l ta k e s  p lace  in  15 cu b its  d e p th , th e  co llection  in c rea se s  
to  u p  to  h a l f  th e  va lue .

I t ’s obvious th a t  b o th  cases  a re  b a se d  on  th e  r is k  of th e  re scu e  o p e ra tio n  
accord ing  to  th e  d ep th ; th e  b ig g er th e  risk , th e  h ig h e r  th e  re tr ib u tio n , p ro v i­
ded  th a t  th e  rem o v a l is ach ieved . T he en d  o f th e  fra g m e n t m en tio n s  ju s t  
a  f in d in g  in  th e  coast; in  th is  case  th e re  is no ty p e  o f spec ia l su b a q u a tic  
activ ity , b u t  r a th e r  one h a s  acc id en ta lly  com e across a  f lo a tin g  object th a t  
reach es  th e  coast. D ue to  th e  absence  o f d a n g e r  in  th e  o p era tio n , u n lik e  th e  
p rev io u s cases, th e  co llection  p o in ted  o u t is ju s tif ie d  in  a  te n th  o f th e  value .

We c a n  also  find  re fe ren ces  to  re scu e  o f skiffs o r sm a lle r  v esse ls  th a t  
m ay  be d rif ted  B as. 53.8.46:

S i scapha, funibus, quibus navis ligata erat, ruptis, cum navigantibus in ea 
nautis eversa fuerit, et nautae perierint aut obierint, mercedem annuam  usque dum  
annus integer exactus fuerit, nautarum  heredibus solvatur. Qui vero scapham ipsam  
incolumem servat cum instrumentis, restituat omnia, quemadmodum reapse invenerit, 
mercedis loco partem  quintam  accipiens.

In  th is  case, d is re g a rd in g  th e  f irs t  p a r t ,  th a t  ta lk s  ab o u t th e  w ages of 
th e  sa ilo rs  th a t  die in  th e  skiff, th e  te x t co m m en ts  on  th e  re scu e  o f th e  
a u x ilia ry  vesse l, w e do n o t know  if  i t ’s b y  rem o v al o r fin d in g  as i t  c a n n o t be 
in fe rre d  c lea rly  from  th e  te x t, b u t  th e  fac t is th a t  th e  co m p en sa tio n  is  v a lu ed  
in  a  fif th  of th e  v a lu e  in  e q u a l p ro p o rtio n s  to  th o se  cases in  w h ich  th e  re scu e  
o f goods is c a rr ie d  o u t d u rin g  m a rin e  d is tre s s 58.

3. A ssistance and rescue of boatmen

T h e a s s is ta n c e  does n o t re a lly  m e a n  a  re scu e , rem o v a l o r fin d in g , 
i t  m e a n s  h e lp  in  d a n g e r  s itu a tio n s  in  w h ich  th e  v esse l th a t  is  in  d a n g e r  m ay  
co llab o ra te  w ith  h e lp  o f sm a lle r  vesse ls  o r skiffs th a t  w ill fo rm  a  body

58 Bas 53.8.45: si navis in mari correpta vorticibus aut corrupta fuerit, qui aliquid in 
terram ex ea salvum exportat, mercedis loco rei conservatae quintam partem consequatur.
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of o rg an ized  b o a tm e n  corpora torum  sca p h o riu m 59 a s  d esc rib ed  in  d iffe ren t 
ep ig rap h ic  sources. T rack in g  e p ig ra p h ic  sou rces allow s u s  to  d iscover th e  
ex is ten ce  o f p ro fessio n a l a sso c ia tio n s in  th e  m a r in e  field. N u m ero u s  re fe re n ­
ces to  th e  ex is ten ce  o f th is  body o f b o a tm e n  s ta n d  o u t in  O s tia  a n d  also  in  
H isp a n ia , in  th e  B ae tica  a re a  a n d  in  S ev ille60.

T he R o m an s d id  n o t c lea rly  d is tin g u ish  re scu e  o r a s s is ta n c e  o r th eo rize  
ab o u t th e se  in s ti tu tio n s . A lth o u g h , from  th e  ju r id ic a l sou rces, th e ir  k n o w led ­
ge a b o u t in s ti tu tio n s  th a t  d ea l w ith  th e  re tr ie v a l, rem o v a l a n d  re scu e  in  th e  
sea  m ay  be deduced. As w ell as a s s is ta n c e  a n d  help  to  vessels.

R eg a rd in g  th e  b o a tm e n  a n d  th e ir  ac tiv itie s , th e y  p rovided:
1) a ss is ta n c e ; tu g g in g  v esse ls61 a n d  also  in  th e  m an o eu v re  for b e r th in g  

in  th e  po rts;
2) t r a n s h ip  o f goods, e i th e r  d u rin g  a n  av e rag e  o r for th e  u n lo ad in g  of 

th e  goods;
3) a n d  we also  th in k  th a t  th e y  c a rr ie d  o u t co llab o ra tio n  ta s k s  in  th e  

fin d in g  a n d  rescu e  o f goods.
T h e re  is no dou b t a b o u t th e  im p o rtan ce  o f th e  sc a p h a r ii62 as re g a rd s  

re scu es  a n d  a lso  th e  a ss is ta n c e  th e y  give to  th e  r e s t  o f th e  v esse ls , b o th  in  
r iv e rs  a n d  in  th e  sea , w ith  th e  a im  o f re a c h in g  th e  e x p ed itio n  safely. T he 
a c tiv ity  m e n tio n e d  in  th e  ju r id ic a l sources m en tio n s  above a ll th e  a s s is ta n c e  
in  tra n s h ip s  in  th e  cases o f averages.

C a llis tra tu s  em p h asize s  th e  a s s is ta n c e  by  tra n s h ip  o f sk iffs in  th e  e n ­
tra n c e  o f a  p o rt o r o f a  r iv e r  in  Q u aest. II, D .14 .2 .4  pr:

Navis onustae levandae causa, quia intrare flum e vel portum  non potuerat cum  
onere, si quaedam merces in scapham traiectae sunt,ne aut extra flum en periclitetur, 
aut in ipso ostio vel portu eaque sacpha submersa est, ratio haberi debet inter eos, qui 
in nave merces salvas habent, cum his qui in scapha perdiderunt, proinde, tanquam si 
iactura esset, idque Sabinus quoque libro secundo Responsorum probat. Contra si 
scapha cum parte mercium salva est, navis periit, ratio haberi non debet eorum, qui in 
nave perdiderunt, quia iactus in tributum  nave salva venit63.

59 Inscription in the port of Ostia CIL XIV.409 = Orelli 4109: item corpor(atorum)-scapha- 
riorum et lenuncularior(um) traiec(us) Luculli et -  dendrophorum et togator(um) a foro et de 
sacomar(is) [...] that does not have a name for the port where the duties are carried out due to 
its itinerary nature unlike others that are appointed to certain places Baetis scapharii Hispa- 
lenses CIL II.1180(167) y scapharii Romulae consistentes II.1183 also see CIL II.1168,1669.

60 D’Ors, Epigrafia juridica de la Espana romana, Madrid, 1953, p. 383, 390-392 shows 
that the inscriptions on the associated organization belongs to a second period in which they 
were authourized for public utility and that during the fall of the Empire is converted into 
necessary corporations together with the navicularii.

61 Festus, Pauli Excerpta 279 (Lindsay 347) Remulco est, cum scaphae remis navis magna 
trahitur. (281) Promulco afi dicitur navis, cum scapha(e) ducitur fune.

62 Walde-Hofmann, op. cit., p. 489; Ernout-Mellet v. Scapha, 600 boat-ship (etym. scapha- 
rius -  scaphonis. scaphula), V.I.R. V,257. Dirksen,op. cit., 864 =navicula exigua.

63 Paul Sent. 2.7.4: Levandae navis gratia merces in scapham transiectas atque ideo 
amissas intributione earum, quae in navi salvae erunt, refici convenit; nave autem perdita 
conservate cum mercibus scaphae ratio non habetur.
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F ro m  th e  te x t64 i t  m ay  be in fe rre d  th a t  th e  a ss is ta n c e  th a t  th e  sca pharii 
c a r ry  o u t is tra n s h ip p in g  th e  goods to  a  sm a lle r  v esse l th a t  is a llow ed  to 
e n te r  in  th e  p o rt o r cove w ith  th e  p ro b ab le  a im  o f u n lo ad in g  th e  goods. B u t 
th e  fra g m e n t h as  tw o p a r ts  to  it. In  th e  f irs t  one, e n d o rsed  by  th e  ju r is t  
S ab in u s , i t  ta lk s  ab o u t a n  u n su ccessfu l a s s is ta n c e  in  t r a n s h ip  th a t  im p lies 
a  d u ty  of c o m p en sa tio n  on  b e h a lf  of th o se  th a t  h av e  sav ed  th e  goods in  th e  
m a in  vesse l. In  th e  second, i t  is th e  t r a n s fe r re d  goods th a t  a re  saved , b u t, as 
th e  u se fu l r e s u lt  is n o t ob ta in ed ; avoid  th e  s in k in g  o f th e  m a in  vesse l, th e re  
is no com pensa tion .

B u t so m etim es th a t  t ra n s h ip  seem s to  obey a  m ere  w h im  th a t  obliges 
th e  m a rin e  su rv ey o r to  re sp o n d  in  th e  cases of s in k in g  of th e  sk iff  as te s t i ­
fied  by  L abeon  in  D .14.2.10.1:

si ea conditione navem conduxisti, u t ea merces tua portarentur, easque merces 
nulla nauta necessitate coactus in navem deteriorem, cum id sciret te fieri nolle trans- 
tulit et merces tua cum ea nave perierunt, in qua novissime vectae sunt, habes ex 
conducto locato cum priore nauta actionem. Paulus:imo contra, si modo ea navigations, 
utraque navis periit, cum id sine dolo et culpa nautarum  factum  esset65.

T his p a ssa g e  g ives u s  en o u g h  ev idence to  a ffirm  th a t  th e  v esse l to  w h ich  
th e  goods a re  tra n sh ip p e d , w h ich  is n o t ju s tif ie d  in  th e  te x t as th e re  seem s 
to  be no re a so n  for th e  tra n s fe r , sh o u ld  be a d e q u a te  to  avoid  a n  u n su ccessfu l 
a ss is ta n c e . H ow ever th e  te x t  in  q u e s tio n  d ea ls  w ith  th e  tra n s h ip  from  a n  
in te rn a l  c o n tra c tu a l p o in t of view, th a t  is to  say, th e  one resp o n sib le  for th e  
locatio  of t r a n s p o r t  of goods, is, a t  th e  sam e  tim e , in  ch a rg e  of c a rry in g  ou t 
a  t r a n s h ip  to  o th e r  sm a lle r  v esse ls  th a t  m ay  ev en  belong  to  th e  crew 66 its e lf  
o r to  th e  b o a tm en . A lth o u g h  th is  la s t  in te rp re ta t io n  is n o t th e  one of th e  
case, as  i t  does n o t m e n tio n  tra n s h ip  to  skiffs like  in  th e  p rev io u s fra g m e n t, 
in  s e a rc h  of a  u se fu l r e s u lt  in  n a v ig a tio n  a n d  in  tra n sp o r t .

T he sca p a h a rii  o r b o a tm e n  h a d  a  s ig n ifican t ro le in  p o r t  tra ffic , n o t only 
in  tra n s h ip  of goods to  lig h te n  th e  v esse ls67 a n d  im prove th e  n a v ig a b ility  in

64 De Martino, Lex Rhodia..., p. 111.
65 In that sense, there is a fragment by Ulpianus, D.19.2.13.1 in this case the tranship 

takes place to be able to sail a river which justifies the assistance to another vessel, although 
the responsibility in case of an unsuccessful result fall upon the captain of the vessel in the 
cases in which it is proved that it is his fault for carrying out an unnecessary tranship or in an 
inadequate: si navicularius onus Minurnas vehendum conduxerit, et cum flumen Minturnense 
navis ea subire non poste, in aliam navem merces transturelit, eaque navis in ostio fluminis 
perierit, tenetur primus navicularius, Labeo, si culpa caret, non teneri ait, ceterum si vel invito 
domino fecit, vel quo non debuit tempore, aut si minus idoneae navis, tunc ex locato agendum.

66 As a complementary boat that drags the vessel and that is used in the cases of 
shipwreck and other accidents.

67 The sailing of these skiffs were not free from accidents in which the responsibilities 
were purged based on lex Aquilia according to the damage caused to the boat si navis tua 
impacta in meam scapham damnum mihi dedit, quaesitum est, quae actio mihi competeret? Et 
ait Proculus si in potestate nautarum fuit, ne id accideret, et culpa eorum factum sit, lege 
Aquilia cum nautis agendum, Ulpianus, libr. XVIII ad. Ed. D.9.2.29.2.
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p o rts  an d  r iv e rs , b u t  also , as  we h av e  sa id  before, in  th e  m an o eu v re  in  p o rts , 
p ilo tin g  th e  v esse ls  a n d  ev en  to w ing  th e  v e sse ls68 . E v en  th o u g h  th e  ju d ic ia l 
sources in  th is  m a t te r  a re  scarce, th e ir  in te rv e n tio n  m ay  a lso  h av e  ca rried  
o u t in  th e  field  o f rem o v a l to g e th e r  w ith  th e  g ro u p  o f th e  urinatores.

Logically, th e  in te rv e n tio n  o f th e  sca p h a rii  obey a  c o n tra c tu a l r e la tio n ­
sh ip  of h ir in g , in  w h ich  th e y  p rov ide  a  serv ice  in  an y  of th e  ty p es, be it  
t ra n s h ip , to w ing  for th e  b e r th in g  o f v esse ls  an d  ev en  a s s is ta n c e  in  th e  rem o ­
v a ls , to g e th e r  w ith  th e  d ivers, in  exchange  of a  co m p en sa tio n  th a t  w ill be 
accord ing  to  th e  u se fu l r e s u lt  o b ta in ed  an d  o f th e  goods itse lf. In  o u r ju d g ­
m e n t, i t  w ill n o t be a  b ig  q u a n tity , b u t  i t  w ill be accord ing  to  th e  n u m b e r  of 
a m p h o ra  em b a rk e d  a s  i t  m ay  be an a lo g ica lly  in fe rre d  from  th e  fra g m e n t by 
L abeon , a lth o u g h  th is  f ra g m e n t re fe rs  to  th e  h ir in g  o f th e  v esse l accord ing  to 
i ts  cap ac ity  in  am p h o ra .

D.14.2.10.2: S i conduxisti navem amphorarum duo millium , et ibi amphoras 
portasti, pro duobus m illibus amphorarum pretium  debes. Paulus imo si aversione 
navis conducta est, pro duobus m illibus debetur merces; si pro numero impositarum  
amphorarum merces constituta est, contra habet, nam  pro tot amphoris pretium  debes, 
quot portasti.

4. A brief reference to the reception o f Roman law  
in  Spanish h istorical law and in the supranational 
regulations

We h av e  sa id  th a t  R om ans tr ie d  to  p ro te c t p illag e  a n d  th e  cond itio n  of 
th e  sh ip w reck ed  goods w ith  p e n a l san c tio n s  for se izu re , b u t  d u rin g  M iddle 
A ges reach ed  th e  iu s  n a u fra g ii  a s  a  leg a l r ig h t o r a t t r ib u te  to  th e  r iv e rs id e  
fe u d a lis ts  th a t  allow ed th e m  th e  se izu re  o f th e  goods th a t  re a c h e d  th e ir  
co as t69. In  v iew  of th is  s itu a tio n , can o n  la w 70 p lay ed  a n  im p o r ta n t ro le an d  
like  R o m an  re g u la tio n , t r ie d  to  p u rsu e  ac ts  o f p illag e  in  sh ipw recks.

68 De Salvo, I  Corpora naviculariorum, Messina, 1992, ensures the help given by the 
boatmen in the port maneuvers, see note 516 .

69 Morral, El salvamento marttimo, Barcelona 1997, p. 68 foll., on the protection of the 
church and its role in this matter that tried to abolish the ius naufragii.

70 In Gregory’s decretals IX.17.5: Excommunicatione quoque subdantur qui Romanos aut 
alios cristianos, pro negotiatione vel aliis honestis causis navigio vectos, aut capere aut rebus 
suis spoliare praesumunt excommunication is imposed to those that dare to take or sack, 
therefore condemning the acts of pillage. We also find some bulls that protect the salvage of 
goods, considering that possession continues belonging to the owner as we have also seen in 
Roman law and establishes economic compensations to those that help in the retrieval of 
wreckage. See, amongst others, the bull Romanus Pontifex Pope Julius II de 1509, and Pope 
Paul III de 13 de Marzo de 1545 Accepimus Nuper la de Pio de 1566V Cum Novis. For a study 
on the ecclesiatic repression of these condects see Schiapoli, Il ius naufragii secondo il Diritto 
della Chiesa, R.D.N. I, 1938, p. 147 foll.
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In  m ed iev a l tim es , th e  R ôles d’O léron  s ta n d s  o u t w h ich  finds its  o rig ins 
in  R o m an  law  as i t  also  p ro tec ts  th e  co llection  a n d  rescu e  of w reck ag e71 in  
sh ip w reck s a n d  a v e ra g e s72 in  w h ich  je ts a m  does n o t im p ly  ab a n d o n m e n t, 
p u rsu in g  a n  a c t o f p illag e  d u e  to  sh ip w reck s. L ikew ise , a  p ro tec tio n  o f rem o ­
v a ls  a n d  re m u n e ra tio n  o f th e  re sc u e 73 is se t in  p ro p o rtio n  to  th e  v a lu e  of th e  
th in g  saved . H ow ever, we w ill h av e  to  w a it to  th e  F re n c h  O rd in an ce  o f 1681, 
w h ich  w as c a rr ie d  in to  th e  F re n c h  C om m ercia l Code o f 1807, for th e  com ple­
te  ab o litio n  o f th e  m ed iev a l sh ip w reck  law  d ec la rin g  th e  p ro tec tio n  o f th e  
v esse l, crew  a n d  cargo th a t  h a s  b e e n  th ro w n  o v erb o ard  to  th e  co a s t74.

In  S p a n ish  law  we fin d  p re c e d e n ts  th a t  also  d erive  from  R o m an  law  
in  th e  F u ero  R ea l (1255) [Royal m u n ic ip a l code] t i t le  XXIV, law  1 p ro tec ts  
th e  p ro p e rty  o f th e  objects sh ip w reck ed  o r th ro w n 75 o v erb o ard  co n sid e rin g  
th e  se izu re  o f th e se  objects as  larceny. R o m an  law  also  m a rk e d  el Codigo de 
la s  S ie te  P a r t id a s  (T he S ev en  P a r t  Code) by  Alfonso X th e  W ise o f C astile  
(1 256-1263) in  w h ere  h is  P a r t id a  V (F if th  P a r t)  t i t le  IX  sy s te m a tiz e d  re g u la ­
tio n s  re la t in g  to  m a rin e  law . So, re g a rd in g  th e  m a tte r  we a re  d ea lin g  w ith  in  
th e  f irs t  p lace, we h av e  to  p o in t o u t th a t  law  676 th a t  d irec tly  d eriv es  from  
D .14.2 .4 .1  an d , consequen tly , p ro te c ts  th e  rem o v a ls  o f ob jects from  a n  iac tus, 
p ro tec ts  th e  p ro p e r ty  of th e  goods from  a  sh ip w reck  o r je ts a m ; th e  fin d e r h as  
to  give i t  b ack  to  its  le g itim a te  ow ner. U n lik e  th e  te x t from  th e  D igest 
p rev io u sly  m en tio n ed , th e  P a r t id a  o r P a r t  is  m ore  su m m a riz e d  a n d  does no t

71 See section 36 to 41 confirming again excommunication in canon law in acts of seizure 
governing also the compensation for rescue, section 36: “[...] et le maistre et ses mariniers ou 
l’un d’eux eschappe et se saulve, ou les marchans, le seigneur du lieu ne droit empescher la 
salvation du bris et marchandise de ladicte navier par ceulx qui seront eschappez, et par ceulx 
à qui appartiendra la navier ou merchandise, mais doibt ledict seigneur secourir et aider par 
luy ou ses sujects lesdicts poures mariniers et marchans r saulver leurs biens sans rien 
prendre, sauf toutesfois à remunerer les saulveurs [... ] e qui fera le contraire et prendra aucuns 
des biens desdicts pauvres nauffragans et perdus et destruitz, outre leur gré er volunté, il est 
excommunié de l’ Eglise”. Pardessus, Collection de lois maritimes antérierures au XVIII, t. I, 
Paris 1828, p. 347 foll.

72 Sections 42 and 43 analize the intention of salvage of the objects thrown overboard in 
the cases of average in which there is no abandonment “lors celluy qui a faict ledict gect 
a encores intention, vouloir et esperance de recouvrer lesdictes coses; et par ce ceulx qui trouveont 
ces coses son tenus à restitution à celluy qui en fera la pousuyte”. Pardessus, op. cit., p. 349-350.

73 Section 3: “Le patron doit leur payer un salaire raisonnable, et les frais de conduite 
dans leur pays, autatn que la valeur des coses sauvées peut suffire [...]”. Pardessus, op. cit., 
p. 325.

74 Morral, El salvamento..., p. 78 foll.
75 “Sy nave, o galea o otro navio qualquier peligrar o quebrar, mandamos que el navio 

e todas las cosas que en él andavan, sean daquellos cuyas eran ante que el navio quebrase 
o peligrase, e ninguno non sea osado de tomar ninguna cosa dellas sin mandato de sus duennos, 
fueras si las tomaren por guardarlas e darlas a sus duennos, e ante que las tomen en esta guisa 
llamen el alcalle del logar, si no aver pudieren, e otros omes buenos, e escribanlas todas, 
e guardenlas por escripto e por cuenta, e dotra guisa non sean osados de las tomar: et qui dotra 
manera las tomare, pechelas como de furto. Et esto mismo sea de las cosas que fueren echadas 
del navio por aliviarlo, o cayeren o se perdieren dél por alguna guisa”.

76 Arias Bonet, Derecho Maritimo en las Partidas, Studi Volterra III, 1971, p. 112.
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exp lic itly  m e n tio n  d iv e rs77. L aw  7 d ec la res  th a t  th e  th in g s  th ro w n  overboard  
to  save  th e  v esse l o r th e  th in g s  lo s t due  to  sh ip w reck  do n o t lose th e ir  
possessio n  if  th e y  a re  la te r  found . T h a t is, th e  fin d in g  o f goods is  p ro tec ted  
a n d  th e re fo re , co n tin u es  to  be long  to  its  o w n er o r ev en  to  th e  h e irs , due  to 
th e  lack  o f in te n tio n  o r a b a n d o n m e n t. A lth o u g h  th e re  is  no co m p en sa tio n  
e s ta b lish e d  for th o se  th a t  fin d  th e  o b jec ts78. In  th e  sam e  w ay  a s  in  th e  
D ig es t79, law s 1080 a n d  1181 also  p u n is h  ac ts  o f p illag e  th a t  a re  c a rr ie d  ou t 
by  ta k in g  a d v a n ta g e  of th e  c irc u m sta n c es  of m a rin e  acc id en t th a t  h av e  b een  
cau sed  by  its  ow n crew  o r by  a  th ird  p a r ty  by  m e a n s  of fa lse  lu m in o u s  signs 
th a t  do n o t g u ide  th e  v esse l safely, b u t  i t  gu ides i t  in to  b re a k w a te rs  o r reefs.

L a te r  in  L lib re  de l C o nsu lta  de M a r  o f 1370 we find  som e in fluences 
from  R o m an  law  in  som e o f i ts  c h a p te rs  re g a rd in g  fin d in g s, rem o v als , an d  
also  m a r in e  a ss is ta n c e . In  th e  fin d in g s, th e  o b lig a tio n  of th e  in d iv id u a l th a t  
finds th e  goods to  re p o r t i t  is im posed , as  i t  h a p p e n s  in  D .47.2 .43 .8 , w ith  th e  
r ig h t of th e  fin d e r to  k eep  h a lf  of th e  goods found , if  th e y  a re  n o t c la im ed  
b ack  by  its  o w ner82 w ith in  a  y e a r  a n d  a  day. I t  a lso  m en tio n s  rem o v a l an d

77 “[...] si de las cosas que en aquel logar cayesen pudiesen algunas cosas cobrar, los 
sennores dellas tenudos son de ayudar a cobrar a los otros la pérdida que ficieren por razon 
del exhamiento que fue hecho a pro de todos comunalmente [...]”.

78 “[...] si acaeciere que la nave se quebrantase por tormenta o de otra manera, que todo 
quanto pudiere ser fallado della o delas cosas que eran en ella, o quier que lo fallasen, que deve 
ser de aquellos que lo perdieron. E defendemos que ningun ome non gelo pueda embargar, que 
non ayan; maguer oviese privilejio o costumbre usada, que tales cosa como éstas, que aportasen 
a algund puerto suyo, o que fuesen falladas cerca de algun castillo, o en ribera de la mar, que 
deven ser suyas, n in por otra razon que se pueda [...] non tenemos por derecho que las cosas 
que los omes pierden por ocasion de tal mal andaca, que las pueda ninguno tomar por costum­
bre”.

79 Arias Bonet, op. cit., p. 119. considers them not derived from D.14, pointing out in 
relation to the law 10 the inexistence in the gloss and in Justinian’s compilation of the same 
disposition.

80 “[...] guiandolos a sabiendas por logares peligrosos, porque se pereciesen los navios, 
e puedan aver ocasion de furtar, o de robar algo de aquello que traen. E por ende dezimos: que 
cualquier dellos, aq uien fuese provado que havia fecho tan grand maldad como esta, que 
muera por ello [...]”.

81 “Pescadores, e otros omes de aquellos que usan a pescar, e a ser cerca la ribera de la 
mar, facen sennales de fuego de noche enganosamente en logares peligrosos a los que andan 
navegando, e cuidan que es el puerto alli; o las facen con la entencion de los enganar que 
vengan a la lumbre o fieran los navios en penna, o en logar peligroso e se qubranten porque 
puedan furtar o robar algo de lo que traen; [... ] e pudiere ser provado tal enganno como este, 
e quales fueron lo que los ficieron, mandamos que todo quanto furtaron o robaron de los bienes 
que en el navio venian, que lo pechen quatro doblado si les fuere demandado por juicio; e si 
fasta no demandasen, dende adelante peche otro tanto quanto fue lo que tomaron e si por 
ventura acaeciese que ellos non lo robasen, mas que se perdies;devenles pechar todo quanto 
perdieron e menoscabaron por esta razon. E aun el judgador del logar ante quien fuere esto 
provado, les faga escarmiento en los cuerpos [...]”.

82 Chapter 252 (extracted from Pardessus, op. cit., vol. II, p. 253 foll.): “Roba que sera 
trobada en plaia o en port o en ribera, que vaia sobre aygua, o que la mar la hagues exaugada 
en terra aquell qui trobara aquella en plaia o en port o en ribera, ab que la mar no la hagues 
exaugada en terra, ne deu haver la meytat de trobadures, en aquesta guisa que ell la deu 
presenar à la senyoria deufa tenir manifesta à tot hom un any é un dia”.
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re tr ie v a l o f goods in  th e  o pen  sea , g u lf  or in  th e  b o tto m  o f th e  sea , s e tt in g  th e  
r ig h t  to  recover th e  lo st goods due  to  sh ip w reck  or je ts a m  on  b e h a lf  o f th e  
le g itim a te  o w n er83. A t th e  sam e  tim e , i t  s ta te s  a  p ro ced u re  in  w h ich  th e  
a u th o r it ie s  ta k e  p a r t  a n d  in  w h ich  fixed p e rio d s a re  se t for th e  le g itim a te  
ow ners to  re p o rt th em se lv es  in  o rd e r to  recover th e  ob jects84. F ro m  th e  po in t 
o f v iew  of a ss is ta n c e , in  ru le s  i t  also  d ea ls  w ith  tra n s h ip  o f goods w ith  help  
o f b o a tm e n  a n d  s im ila rly  w ith  th e  t r a n s fe r  c a rr ie d  o u t in  R o m an  law  by 
sch a p a rii85.

T he O rd in an ce  o f th e  C o n su la te  o f B ilbao  o f 1737, in flu en ced  by  th e  
F re n c h  one of 1681, also  k eep s th e  p ro p e rty  o f th e  objects re tr ie v e d  by 
m e a n s  o f rem o v a ls  a n d  fin d in g s, as  w ell as  th e  a s s is ta n c e  a n d  re scu e  of 
v esse ls , b a se d  on  th e  ru le s  o f th e  p rev io u s sou rces a n d , o f course , th e  R om an  
lega l b a ses . P re c a u tio n a ry  m e a su re s  m ad e  in  c h a p te r  XIX.VI s ta n d  ou t. H ere  
one is in d u ced  to  s e a rc h  a n d  locate  th e  objects sh ip w reck ed  o r th ro w n  over­
b o a rd  to  lig h te n  th e  v esse l86 a n d  a  th i rd  p a r ty  is in flu en ced  to  co m p en sa te  
for th e  fin d in g s o r rem o v als , as  a n  in cen tiv e  for th e  s e a rc h  o f th e  goods.

W ith  a ll th is  co n g lo m era tio n  o r re g u la tio n s , we re a c h  to  o u r c u r re n t 
com m ercia l code o f 1885 w h ere  re scu e  is  su p e rfic ia lly  re g u la te d  w ith  th e  
in flu en ces o f th e  O rd in an ce  of B ilbao  p a r tic u la r ly  in  th e  sec tions 840 a n d  45

83 Continues Ch. 252: “Empero, si alguna roba sera trobada en golf o en mar deliura, [...] 
o si per ventura, roba sera trobada qui iaura à fons, aquella aytal que sobre aygua no ira, ne 
y poria anar, aquella no deu esser venuda ne alienada”.

84 Through a thrity day public proclamation, the owners are called to report themselves 
and so the the wreckage found is handed over. An exhaustive regulation on time periods to 
communicate the findings exists, as well as the right of the finders to a reward to satisfy the 
damage and costs of the removal: (cont. 252) “E si asi xom desus es dit, en ver metre pora la 
dita roba esser sua, é de tot en tot la dita roba ell cobrar volra; ell es tengut de donar è de pagar 
à aquell qui trobada la haura, tots dans è tots destrichs é interessos, que en vermetre pora, que 
per culpa de la roba desusdita li seran esdevenguts è haguts de haura à sostenir, à coneguga de 
la dita senyoria è de dos bons homens qui sien dignes de fe”.

85 Ch. 277: “Si algun senyor de nau o leny haura carregat de tot o en altre loch, è si stant 
aqui on haura carregat o en altre loch li vendra cas de ventura, que ell haura à descarregar de 
tot o de partida lo cas de ventura es à entendre, si li surtira stopa o romball o alguna cadeao 
cadenas o perdra alguna exarcia perque ella fos à perill o per lenys armats de enemichs; si en 
aquell loch, on lo cas de ventura li esdevendra, haura barques de descarregar, que ell puga 
haver per diners, ell les deu logar è fer descarregar tro que sia à salvament es à entendre que 
hagen trobada aquella malafeta o lo dit reguart sia pasta”.

86 Ch. XIX.VI: “Cualquier persona que sacare del fondo del Mar, o hallare sobre sus olas, 
o arenales después del naufragio y librando lo demas del navio y su carga, géneros, merca- 
derias, u otras cosa debera acudir a entregarlo a disposicion, y orden del Prior, y Consules, 
dentro de las veinte y cuatro horas, para que lo pongan con los demas que se hubiere salvado. 
También establece el derecho a un tercio del hallazgo y el rastreo y localizacion de objetos: 
después de haberse salvado quanto se hubiere podido del naufragio y abandonandose ya por sus 
interesados, hallare dichos géneros, sacandolos del fondo de el agua, o de otra manera, y los 
restituyeren, han de haber, y se les debera dar la tercia parte de lo que manisfestaren, 
y entregaren por razon de su trabajo, y hallazgo para que por este medio se les incite a en 
busca, y salvamento y se eviten las extracciones y ocultaciones, qu een semejantes casos se 
suelen experimentar”.



26 José Luis Zamora Manzano, Silvestre Bello Rodriguez

w h ere  i t  d isc ip lines th e  consequences of sh ip w reck  a n d  in  i ts  re g u la tio n  th e  
objects sav ed  from  th e  sh ip w reck  a re  su b jec t to  p a y m e n t of th e  re scu e  e x p en ­
ses. As a  r e s u lt  o f th e  In te rn a tio n a l  A g reem en t for th e  u n if ica tio n  o f som e 
ru le s  as  re g a rd s  m a r in e  a ss is ta n c e  a n d  rescu e  h e ld  in  B ru sse ls  in  1910 th e  
law  60/196287 w as e n a c te d  in  o u r law  th a t  re fe rs  to  m a rin e  help , rescu e , 
fin d in g s a n d  rem o v als , w h ich  re d ire c ts  you  to  sec tio n  6 1788 o f o u r C ivil code. 
T he a fo rem en tio n ed  law  60/62, in  sec tio n  2 p o in ts  o u t th a t  an y  h e lp  or 
re scu e  th a t  p roduces a  u se fu l r e s u lt  w ill give p lace  to  a n  e q u ita b le  r e t r ib u ­
tio n  , th a t  in  th e  cases  of f in d in g s accord ing  to  sec tio n  20 reach es  a  th ird  of 
th e  v a lu e  of th e  th in g s  found  like  in  th e  O rd in an ce  o f B ilbao. In  co rresp o n ­
dence to  th e  p re c e d e n t leg is la tio n  a n d  follow ing h is to ric a l p re c e d e n ts  in  
sec tio n  19 i t  p o in ts  o u t th a t  “th e  p e rso n  th a t  finds a b an d o n ed  objects in  th e  
sea  o r objects d ra w n  to th e  co ast by  it, th in g s  th a t  a re  n o t a  p ro d u c t o f th e  
sea , h a s  to  p u t  i t  in  d isp o sitio n  o f th e  m a rin e  a u th o r ity  as soon as possib le”. 
T he sam e  o b lig a tio n  “lies on  th e  one th a t  by  chance  re tr ie v e s  su n k e n  objects 
a n d  ev en  h a s  to  re p o r t  i t  im m ed ia te ly  a f te r  th e  fin d in g ”. T he p ro tec tio n  an d  
co n s id e ra tio n  th a t  th e  objects th ro w n  o v erb o ard  c o n tin u e  to  belong  to  its  
o w n e rs89 is acco rd in g  to  sec tio n  22 w h ich  ex c lu d es th e  a p p lic a tio n  of c h a p ­
te r  III  ab o u t f in d in g s90 .

In  a  s u p ra n a tio n a l level, th e  la s t  a g re e m e n t a b o u t m a rin e  re scu e  d ra w n  
up  in  L ondon in  1989 s ta n d s  ou t. I t  spec ia lly  ca re s  a b o u t th e  e n v iro n m e n t 
a n d  obviously  ab o u t re sc u e 91. I t  s ta te s  as  a  g e n e ra l ru le  th e  o b lig a tio n  to 
give help  a n d  a ss is ta n c e  to  a n y  perso n , v esse l a n d  its  objects th a t  a re  in  
d a n g e r  a n d  to  red u ce  d am ag e  to  th e  en v iro n m en t. I t  also  s ta te s  th a t  th e  
re tr ib u tio n  or co m p en sa tio n  is fixed, g u a ra n te e d  w ith  th e  r ig h t o f re te n tio n

87 Ruiz Soroa, Manual de Derecho de accidentes de la navegacion, Vitoria 1992, p. 115 
considers that the law takes into account the basic on the principles of the Agreement of 1910 
complementing them with the regulation of a marginal situation like towing, or of an admini­
strative nature in the basics like findings and removals, and providing them with an adequate 
carrying out of the procedure. See Real Decreto 984/1967 of the 20th of April where the 
regulation is passed for the law to be imposed.

88 The rights on the objects thrown overboard or on the ones brought to the coast by the 
waves, of any nature, or on the plants and grass that grow on the shore are determined by 
special laws.

89 In the cases of vessels or its wreckage, when the owner does not exercise his rights 
y abandons them during three years following the sinking see section 29a, in this case the State 
acquires the ownership. In any case, the law contemplates the drawing up of records of 
assistance, rescue, towing, findings, and removals before the local marine authority in accor­
dance to section 35 to 62 of the quoted law.

90 Section 22: The precepts of this chapter are applicable to: 1) abandonded vessels and 
airships in the sea or their cargo. 2) the objects thrown overboard to lighten the vessel or 
airship in the case of danger when these are retrieved immediately.

91 Section 1a: considers the rescue operation as any act o activity undertaken to rescue or 
assist a vessel or to safeguard any other goods that were in danger in navigable waters o any 
other waters.
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of th e  sav ed  objects (sec tion  21.3), by  p ay in g  a t te n tio n  to  a  se rie s  of c r ite r ia  
e s ta b lish e d  in  sec tio n  13 like  th e  v a lu e  of th e  v esse l a n d  th e  objects saved , 
th e  sk ill, th e  tim e  sp en t, th e  deg ree  of p re p a ra tio n  of th e  sav in g  te a m , th e  
effo rts  m ad e  to  red u ce  d a n g e r  to  th e  e n v iro n m e n t an d , of course , th e  d a n g e r  
invo lved . T h e re  is no do u b t th a t  m o d e rn  law  h a s  b e e n  in flu en ced  by  som e 
asp ec ts  o f R o m an  law, due  to  i ts  in d e lib le  c h a ra c te r  th a t  a lth o u g h  i t  does no t 
th eo rize  ab o u t rescu e , a s s is ta n c e , fin d in g s o r rem o v als , i t  d id  s ta r t  off to 
re g u la te  som e ju r id ic a l a sp ec ts  o f re scu e  o p e ra tio n s .

5. Conclusions

H av in g  re a c h e d  to  th is  p o in t, we h av e  to  em p h asize  th e  im p o rtan ce  of 
R o m an  law  re g a rd in g  rescu e  th a t  allow s u s  to  ta k e  a  g lim pse  a t  how  R om an  
re g u la tio n  does n o t com plete ly  m ove aw ay  from  o u r c u r re n t  law .

1) T he p ro tec tio n  of sh ip w reck  a n d  re scu e  of w reck ag e  w as o rig in a lly  
ca rr ie d  o u t in  th e  p e n a l a re a  p u rsu in g  ac ts  o f p illag e  an d  se n te n c in g  th e  
cases  of lack  of a s s is ta n c e  o r he lp  in  th e  se a  to  a n y  v esse l, a s  we m ay  in fe r 
from  D .47.9 .3 .8  ju s t  like  i t  is s ta te d  now adays.

2) In  R o m an  law, in  th e  field  of rem o v als , som e c r ite r ia  to  ca lcu la te  th e  
r e m u n e ra tio n  in  th e  re scu e  o p e ra tio n s  of w reckage  w as ta k e n  in to  accoun t 
like  in  re scu e  today, g iven  th a t  th e  re tr ib u tio n  in c re a se s  accord ing  to  th e  
d e p th  a t  w h ich  th e  ta s k  of s e a rc h  d red g in g  of th e  sh ip w reck ed  goods w as 
c a rr ie d  o u t as w e h av e  seen  in  th e  te x t  o f th e  B a s ilik a  53.8 .47, in  w hich  
obviously  a  h ig h e r  co m p en sa tio n  w as e s ta b lish e d  in  th e  cases  of rem oval 
th a n  in  th e  cases  of fin d in g s, a lth o u g h  th e  re m u n e ra tio n  w as p ro tec ted  by 
th e  v ir tu e  o f th e  r ig h t to  p re se rv e  th e  re tr ie v e d  objects.

3) T hey  also  go t to  know  rescu e  o p e ra tio n s , rem o v a ls  a n d  fin d in g s c a r­
r ie d  o u t b y  q u a lified  p ro fessio n a ls  like  th e  u rina tores  in  th e  fie ld  o f rem ovals 
a n d  fin d in g s an d , o f a s s is ta n c e  a n d  h e lp  p refo rm ed  by  th e  sch a p a rii, in d iv i­
d u a ls  th a t  w ere  pe rfec tly  o rg an ized  by  m e a n s  o f p ro fessio n a l co rpo ra tions.

4) A n o th e r a sp ec t to  b e a r  in  m ind , an d  th a t  u n d o u b ted ly  form s p a r t  of 
a  h is to ric a l c o n s ta n t in  a ll th e  su b se q u e n t re g u la tio n s  to  R o m an  law, is th e  
r ig h t  of k eep in g  th e  p ro p e rty  in  th e  cases  of ob jects sh ip w reck ed  o r th ro w n  
overboard , w h ere  th e  p ro tec tio n  an d  g u a rd ia n sh ip  of th e  goods c lea rly  re m a ­
in s  in  th e  c irc u m s ta n c e s  t h a t  do n o t invo lve a b a n d o n m e n t (D .14.2 .2 .8 ; 
41 .1 .9 .8 ; 41.7.7; 41 .2 .21.1; 47.2.43.11), a n d  how  th e  f in d e r  h av e  to  re p o r t  th e  
re tr ie v a l so th a t  th e  le g itim a te  ow ners m ay  c la im  th e n  as in fe rre d  from  
D .47.2.43.8.

5) F ro m  th e  p o in t o f v iew  o f c o as ta l p ro tec tio n , th e  o b lig a tio n  im posed  to 
locate  th e  w reck ag e  of th e  l ig h te n in g  of th e  v esse l in  th e  cases  of av e rag e  
D .14.2 .8  is s ig n ifican t, as  we h av e  b een  ab le  o d is tin g u ish  rem o v a ls  an d
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fin d in g s th a t  m ay  h a p p e n  sp o n ta n e o u s ly  from  th e  ones th a t  ta k e  p lace  from  
a  h ir in g  a g reem en t. T he o b lig a tio n  to  d redge a n d  locate  im posed  b y  R om an  
law  c o n s titu te s  a  rem o te  p re c e d e n t o f th e  ecological p ro tec tio n  of th e  coast 
a n d  r iv e rs id e  w h ere  th e  objects a re  th ro w n  o v erb o ard  o r sp ilt, re a so n  for 
w h ich  its  im m e d ia te  w ith d ra w a l is necessary .

Streszczenie

N in ie jszy  a r ty k u ł pośw ięcony je s t  p ro b lem aty ce  re a se k u ra c ji m orsk iej 
o raz  ra to w n ic tw a  m orsk iego  w  p raw ie  rzy m sk im  i z aw ie ra  pew nie  e lem en ty  
k o m p a ra ty s ty k i h is to ry czn o -p raw n ej. A u to rzy  o m aw ia ją  z a g a d n ie n ia  ochrony  
uszkodzonych  i w yrzuconych  n a  b rzeg  lu b  sk a ły  ok rę tó w  h an d lo w y ch  oraz 
przew ożonego p rzez  n ie  ła d u n k u . P rz y ta c z a ją  zarów no  reg u lac je  n a  g runc ie  
iu s  c ivile  (p rob lem  ochrony w łasności), ja k  i iu s p u b lic u m  (sankcje  k a rn e  stoso­
w ane w  p rzy p ad k u  p ląd row an ia  porzuconych w raków  albo ra b u n k u  w yrzucone­
go n a  brzeg  ładunku). W  końcowej części a r ty k u łu  dokonują porów nania  regu la­
cji p o w sta ły ch  n a  g ru n c ie  p ra w a  rzy m sk ieg o  z p ra w e m  średn iow iecznej 
i nowożytnej Europy, dotyczącym  ochrony rozbitych okrętów  i t ra n s p o r to w a n e ­
go ła d u n k u .


