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1. Introduction

T he c u r re n t  v e rs io n  o f th e  I r is h  C o n s titu tio n  a d o p ted  in  1937 is an  
e x p an siv e  d o cu m en t w h ich  lays dow n th e  sy s tem  b y  w h ich  th e  I r is h  s ta te  is 
governed , how  th e  co u rt sy s tem  o p e ra te s  a n d  sign ifican tly , l is ts  a  n u m b e r  of 
fu n d a m e n ta l r ig h ts  w h ich  a ll c itizen s a re  e n tit le d  to  enjoy. U n lik e  th e  co n sti­
tu tio n s  o f som e o th e r  c o u n tr ie s1 th e  I r is h  C o n s titu tio n  is a  w r it te n  docu­
m e n t, ad o p ted  as su ch  by  th e  people o f I re la n d  in  a  re fe re n d u m  in  19372. 
T h e  im p o rta n c e  of th e  C o n s titu tio n  a s  a  d o cu m en t o f th e  peop le  is  re fle c ted  
b y  th e  fac t t h a t  i t  c a n  on ly  be  a m e n d e d  by  re fe re n d u m 3. I t  is , su b je c t to 
th e  p ro v is io n s  o f E u ro p e a n  U n io n  law , th e  su p re m e  so u rce  o f law  in  th e  
c o u n try  re n d e r in g  n u ll  a n d  vo id  a n y  m e a s u re  w ith  w h ich  i t  com es in to  
co n flic t4. In te re s tin g ly , i t  is  w r i t te n  in  b o th  th e  I r is h  la n g u a g e  a n d  in  
E n g lish , w ith  th e  I r is h  v e rs io n  ta k in g  p reced en ce  in  th e  e v e n t of an y  
lin g u is tic  con flic t5.

M ost o f th e  C o n s titu tio n  is g iv en  over to  a d m in is tra tiv e  a n d  execu tive 
p rov isions. T he C o n s titu tio n  also  gives p ro tec tio n  to  w h a t i t  describes as

1 The United Kingdom is a notable example. It is noted that while Ireland enjoys 
a written Constitution the distinction of having the first written constitution in Europe goes to 
Poland, with it’s Constitution of 1791.

2 An earlier constitution of 1922 was replaced -  largely for political reasons -  in its 
entirety by the 1937 Constitution.

3 The Irish Constitution has been amended 25 times as of 2008.
4 The question of Constitutionality is considered prior to the adoption of legislation by 

both houses of Parliament and if necessary by consideration of a Constitutional Committee on 
referral by the President. Once a piece of legislation is adopted it’s constitutionality can be 
tested by the Supreme Court only.

5 Article 8.1 of the Irish Constitution.
6 The “Fundamental Rights” provisions are found in articles 40-44 of the Constitution.
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“fu n d a m e n ta l r ig h ts ”6. Inc luded  in  th e se  a re  p e rso n a l r ig h ts  (a rtic le  40)7, 
m e a su re s  re la tin g  to  th e  fam ily  (a rtic le  41), th e  r ig h t to  ed u ca tio n  (a rtic le  42), 
p e rso n a l p ro p e rty  (a rtic le  43) a n d  th e  r ig h t  to  freedom  o f re lig io n  (a rtic le  44). 
In  k eep in g  w ith  th e  tra d it io n a l  fo rm u la tio n  o f c o n s titu tio n a l r ig h ts  in  m ost 
ju r isd ic tio n s , th e  r ig h ts  o u tlin e d  in  th e  I r is h  C o n s titu tio n  a re  n o t ab so lu te , 
b u t  r a th e r  c a n  be lim ited  su b jec t to  p u b lic  o rd e r o r m o ra lity  o r th e  public  
good8. M ost of th e  p e rso n a l r ig h ts  o u tlin ed  in  a rtic le  40 a n d  th e  r ig h t to 
freedom  of re lig ion  o u tlin ed  in  a rtic le  44(2) a re  g u a ra n te e d  to  c itizens only, th e  
exception  to th is  is th e  r ig h t to  life p rov ision  in  a rtic le  40, w hich  does no t re fe r 
to  c itizensh ip . O n th e  o th e r h an d , th e  r ig h ts  o f th e  fam ily, r ig h ts  to  education  
an d  th e  r ig h t to  p e rso n a l p ro p e rty  m ak e  no re ference  to  c itizensh ip .

D esp ite  th is  com m endab le  g u a ra n te e  o f r ig h ts , th e  I r is h  C o n s titu tio n  is 
n o n e th e le ss  v e ry  m u ch  a  re flec tio n  o f th e  re lig ious society  in  w h ich  i t  w as 
c re a te d  a n d  co n tin u es  to  o p e ra te . I l lu s tra tiv e  o f th is  is  th e  P re a m b le  o f th e  
C o n s titu tio n  w ith  its  specific re fe ren ces  to  J e s u s  C h r is t  a n d  th e  H oly  T rin i­
ty 9. T h is ca n  be  c o n tra s te d  w ith  th e  P o lish  C o n s titu tio n  w h ich  in c lu d es b o th  
b e liev e rs  a n d  none-b e liev ers  in  i t ’s P ream b le , re fe r r in g  to  “th o se  w ho believe 
in  God [...] a n d  th o se  w ho do n o t s h a re  su ch  fa i th ”10. In  som e cases  in  th e  
I r is h  co n tex t th is  exp lic it re fe ren ce  to  a  C ath o lic  ideology h a s  led  to  a  re s tr ic ­
tiv e  in te rp re ta t io n  o f th e  C o n s titu tio n 11 b u t  i t  w ould  be  w rong  to  th in k  th a t  
th is  is a lw ays th e  case, as th e  co u rts  h av e  b e e n  w illin g  to  give a  b ro ad  
in te rp re ta t io n  to  C o n s titu tio n a l r ig h ts 12.

7 Included in the Personal rights provision is the right to be held equal before the law 
(article 40.1), a guarantee that the State will protect the personal rights of the citizen including 
but not limited to the right to life, the right to a good name, and property rights (article 40.3.1 
and article 40.3.2), a guarantee that the State will protect the right to life of the unborn (article 
40.3.3), the right to liberty (article 40.4), a statement that the dwelling of every citizen is 
inviolable subject to the law (article 40.4), the right to free expression, peaceful assembly and 
the formation of associations and unions subject to public order and morality (article 40.6).

8 Such a qualification exists also in the Polish Constitution of 1997 which allows in 
article 33(3) for the limitation of constitutional rights and liberties by legislature where requ­
ired for the protection of society.

9 The Preamble states “In the Name of the Most Holy Trinity, from Whom is all authority 
and to Whom, as our final end, all actions both of men and States must be referred,

We, the people of Eire,
Humbly acknowledging all our obligations to our Divine Lord, Jesus Christ, Who susta­

ined our fathers through centuries of trial,
Gratefully remembering their heroic and unremitting struggle to regain the rightful inde­

pendence of our Nation,
And seeking to promote the common good, with due observance of Prudence, Justice and 

Charity, so that the dignity and freedom of the individual may be assured, true social order 
attained, the unity of our country restored, and concord established with other nations,

Do hereby adopt, enact, and give to ourselves this Constitution”.
10 Preamble, Polish Constitution 1997.
11 See in particular Norris v Attorney General (1984) I.R. 84 below.
12 See for instance McGee v Attorney General (1974) I.R. 284 and Attorney General v X  

(1992) 1 IR 1.
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In  th is  p a p e r  only  se lec ted  asp ec ts  o f th e  C o n s titu tio n  w ill be a d d re ssed , 
th o se  d ea lin g  w ith  th e  fam ily  ( in c lu d in g  th e  d e fin itio n  o f fam ily, th e  r ig h t to 
co n tracep tiv es  a n d  th e  r ig h t to  divorce), th e  r ig h t  to  life (in c lu d in g  issu es  
o f a b o rtio n  a n d  th e  r ig h t  to  die) a n d  th e  p rov isions re la te d  to  th e  ad o p tion  
o f in te rn a tio n a l  law  (in c lu d in g  o u r m em b ersh ip  o f th e  E u ro p e a n  U nion). 
T he chosen  a r tic le s  a re  p e rh a p s  th e  m o st co n tro v ers ia l, a n d  m ay  in  som e 
asp ec ts , find  m irro r  im ag es in  th e  P o lish  leg a l lan d scap e .

2. Family

T he p rov isions re g a rd in g  th e  fam ily  in  th e  I r is h  C o n s titu tio n , co n ta in ed  
in  a rtic le  41, a re  fa r-re ac h in g  a n d  la rg e ly  re flec tive  o f a  co n se rv a tiv e  C a th o ­
lic ideology. A rtic le  41 p laces a  p o sitive  ob lig a tio n  on  th e  s ta te  to  “p ro te c t th e  
F am ily ”13, w h ich  i t  recogn ises “as th e  n a tu r a l  p r im a ry  a n d  fu n d a m e n ta l u n it  
g roup  o f Society, a n d  as  a  m o ra l in s t i tu t io n ” p o ssess in g  “in a lie n a b le  an d  
im p re sc rip tib le  r ig h ts , a n te c e d e n t a n d  su p e rio r  to  a ll p ositive  law ”14. T h u s 
n o t on ly  is th e  ro le of th e  fam ily  seen  to be  fu n d a m e n ta l to I r is h  society  b u t 
th e  fam ily  is describ ed  a s  a  u n i t  p o sse ss in g  a  spec ia l m o ra l au th o rity , su p e ­
rio r  to o th e r  “u n i t  g ro u p s” a n d  w o rth y  of spec ia l p ro tec tio n  by  th e  S ta te . T h is 
w ould  n o t pose an y  p a r t ic u la r  d ifficu lties  if  th e  C o n s titu tio n a l fam ily  w as 
b ro ad ly  defined  a n d  in c lu siv e  o f a ll h o u seh o ld  u n its . As w e sh a ll see how e­
ver, th e  d e fin itio n  g iv en  to a  C o n s titu tio n a l fam ily  is m u ch  n a rro w er, encom ­
p a ss in g  only  th o se  w ho a re  m a rr ie d  o r a re  th e  c h ild re n  of a  m a rr ie d  u n it. 
T h is in  e ssence  is  v e ry  m u ch  a  re flec tio n  of th e  sam e  C ath o lic  ideology th a t  
u n d e rp in n e d  th e  p re a m b le  to th e  I r is h  C o n s titu tio n  as describ ed  in  th e  
in tro d u c tio n . T he ram ifica tio n s  of th is  n a rro w ly  d ra w n  d e fin itio n  a re  d e sc ri­
b ed  below.

Family based on marriage
A rtic le  41 defines th e  fam ily  as b e in g  b a se d  on  m a rr ia g e  a n d  p laces 

a  p ositive  o b lig a tio n  on  th e  S ta te  to n o t only  p ro te c t th e  fam ily  b u t  to p ro tec t 
th e  in s t i tu t io n  of m a rr ia g e  on  w h ich  th e  fam ily  is founded , s ta t in g  th a t ,

“T he S ta te  p ledges its e lf  to g u a rd  w ith  special ca re  th e  in s ti tu tio n  of 
M arriag e , on  w hich  th e  F am ily  is founded, a n d  to  p ro tec t i t  a g a in s t a tta c k ”15.

T he C o n s titu tio n  R eview  G roup  -  a  body e s ta b lish e d  by  th e  G o v ern m en t 
to  rev iew  th e  p ro v is io n s  of th e  C o n s ti tu t io n  a n d  su g g e s t a m e n d m e n ts  
-  re p o rte d  in  1996 a n d  a d d re sse d  th is  n a rro w  d e fin itio n  o f ‘fam ily ’. D esp ite  
acknow ledg ing  th e  ch an g in g  com position  of I r is h  fam ilies , w h ich  now  in c lu ­

13 Article 41.1.2.
14 Article 41.1.1.
15 Article 41.3.1.
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des in c re a s in g ly  la rg e r  n u m b e rs  o f co -h ab itin g  a n d  s ing le  p a re n t  fam ilies, 
th e  R eview  G roup  decided  a g a in s t an y  a m e n d m e n t o f th e  c u r re n t  c o n s titu ­
tio n a l d e fin itio n 16.

In  Ire la n d , m a rr ia g e  is leg a lly  only  a v a ilab le  to  opposite  sex  coup les17. 
C o n s titu tio n a l p ro tec tio n  th e re fo re  is on ly  affo rded  to  m a rr ie d  h e te ro se x u a l 
couples a n d  th e ir  ch ild ren . T he p ra c tic a l effect o f th is  d is tin c tio n  w as seen  in  
th e  case  o f O ’B  v S 18. In  th is  case  leg is la tio n , w h ich  in  i t ’s effect d isc r im in a ­
te d  a g a in s t n o n -m a r ita l c h ild re n  w as found  to  be c o n s titu tio n a l as i t  h a d  as 
i t ’s a im  th e  p ro tec tio n  o f th e  c h ild re n  o f a  m a rr ie d  un ion . T he leg is la tiv e  
p rov isions a t  is su e  w ere  ss 66 a n d  67 o f th e  S uccession  A ct 1965 w hich  
p rec lu d ed  a  n o n -m a rita l ch ild  from  a u to m a tic a lly  in h e r i t in g  in  th e  sam e  w ay 
as m a r i ta l  ch ild re n  on th e  in te s ta c y  o f a  p a re n t. T he C o u rt h e ld  th a t  th is  d id  
n o t offend th e  r ig h t to  be tr e a te d  e q u a lly 19 as i t ’s p u rp o se  w as to  “place 
m em b ers  o f a  fam ily  b a se d  u p o n  m a rr ia g e  in  a  m ore  fav o u rab le  positio n  
th a n  o th e r  p e rso n s  in  re la tio n  to  succession  to  p ro p e rty ” as th e  S ta te  w as 
e n tit le d  to  do by  v ir tu e  o f a rtic le  41. I t  is in d ica tiv e  o f a n  evolv ing  Ir ish  
society  th a t  th is  p a r t ic u la r  p rov is io n  w as rep laced  by  a  la te r  piece o f le g is la ­
tio n  w h ich  rem oved  th e  d is tin c tio n  b e tw een  c h ild re n  b a se d  on  th e  m a r i ta l  
s ta tu s  o f th e ir  p a re n ts 20. D esp ite  th is  p ositive  s ta tu to ry  dev e lo p m en t i t  r e ­
m a in s  th e  case  th a t  th e  p ro tec tio n  a ffo rded  by  C o n s titu tio n a l F am ily  r ig h ts  
do n o t e x te n d  to  n o n -m a rita l c h ild re n  on  a n  e q u a l foo ting  w ith  th e  c h ild re n  
o f m a rr ie d  p a re n ts 21.

In  ad d itio n  to  th e  n e g a tiv e  effect th e  c u r re n t  w o rd ing  o f th e  fam ily  
p rov is io n  h a s  on  som e o f th e  n a tio n ’s c h ild ren , th e  w o rd ing  h a s  a lso  re su lte d

16 Tenth Progress Report (2006, Pn A5/1784), pp. 121-129. The Central Statistics Office on 
the other hand, which is responsible for gathering statistics on Irish society, defines a “Family 
Unit” for the purposes of data collection much more broadly as comprising: (1) a husband and 
wife or a cohabiting couple; or (2) a husband and wife or a cohabiting couple together with one 
or more usually resident never-married children (of any age); or (3) one parent together with 
one or more usually resident never-married children (of any age)”. See [online] <www.cso.ie/ 
census/census2006results/volume_3/entire_volume_3.pdf> at p. 143, visited on 5th September 
2008.

17 This position has recently been affirmed, see Zappone and Gilligan v Revenue Commis­
sioners, and ors (Unreported, High Court, 13 Dec 06, Dunne J.) currently on appeal to the 
Supreme Court.

18 O’B v S  (1984) IR 316.
19 This right is enshrined in article 40.1 which reads “All citizens shall, as human per­

sons, be held equal before the law”.
20 Section 29 Status of Children Act 1987.
21 More recently, following on calls for the inclusion of a specific constitutional provision 

to protect children’s rights, the Irish Government has drafted the Twenty eight Amendment of 
the Constitution Bill 2007 which contains the Government’s proposals on constitutional provi­
sions in respect of the child. The Joint Committee on the Constitutional Amendment on 
Children, established in 2007, is due to report on 30th November 2008 on the implementation 
of these proposals. See [online] <www.omc.gov.ie/viewtxt.asp?fn=%2Fdocuments%2Flegisla- 
tion%2FconstRef.htm>.

http://www.cso.ie/%e2%80%a8census/census2006results/volume_3/entire_volume_3.pdf
http://www.cso.ie/%e2%80%a8census/census2006results/volume_3/entire_volume_3.pdf
http://www.omc.gov.ie/viewtxt.asp?fn=%2Fdocuments%2Flegisla-%e2%80%a8tion%2FconstRef.htm
http://www.omc.gov.ie/viewtxt.asp?fn=%2Fdocuments%2Flegisla-%e2%80%a8tion%2FconstRef.htm
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in  s ta g n a tin g  effo rts  to  offer p ro tec tio n  to  co -h ab itin g  couples, in c lu d in g  
h e te ro se x u a l couples. E a r ly  case law  in  th is  a re a  h a d  focused  on  th e  le g itim a ­
cy o f f in an c ia l su p p o rts  for u n m a rr ie d  couples. In  a  n u m b e r  o f cases  d a tin g  
from  th e  1970s ta x a tio n  law s fav o u rin g  co -h ab itin g  couples w ere  s tru c k  
dow n a s  b e in g  a n  a t ta c k  on  m a rr ia g e  ( th u s  fa ilin g  to  a d e q u a te ly  p ro tec t th e  
in s t i tu t io n  o f m a rria g e ). In  th e  case  o f M u rp h y  v A tto rn ey  G eneral22 for 
in s ta n c e  a  p rov is io n  o f th e  Incom e Tax A ct 196723 w h ich  tr e a te d  th e  incom e 
o f tw o m a rr ie d  people  as a  sing le  incom e ( th e re b y  p u sh in g  th e ir  ta x a b le  
incom e in to  th e  h ig h e r  ta x  b ra c k e t)  w as d eem ed  to  be u n c o n s titu tio n a l. T his 
fin d in g  w as u p h e ld  in  la te r  cases, a n d  a n y  a t te m p t to  ch an g e  th is  positio n  
h a s  p ro v en  e x trem e ly  con ten tio u s.

M ore recen tly , a  s tro n g  lobby to  a llow  for th e  lega l reco g n itio n  o f non- 
m a r t ia l  u n io n s  h a s  led  to  e ffo rts  to  d ra f t  a  C ivil P a r tn e r s h ip  Bill. To d a te  -  
S e p te m b e r 2008 -  only  th e  G en e ra l S chem e o f th e  p roposed  B ill h a s  b een  
p u b lish e d 24. I t  h a s , u n su rp ris in g ly , r e s u lte d  in  s tro n g  o pposition  from  m ore 
co n se rv a tiv e  q u a r te r s  w ho a rg u e  th a t  to  allow  lega l reco g n itio n  o f n o n ­
m a r i ta l  o r ho m o sex u a l u n io n s  is to  a t ta c k  a n d  u n d e rm in e  th e  C o n s titu tio n a l 
fam ily25. W hile  th e  a rg u m e n t is  a  fa m ilia r  one th e  p roposed  B ill sh o u ld  no t 
cau se  u n d u e  concern . T he a im s o f th e  B ill as  c u rre n tly  w orded  in  th e  G en e­
ra l  Schem e a re  re la tiv e ly  m odest. I t  offers a  m ech an ism  by  w hich  hom osexual 
couples can  re g is te r  th e ir  p a r tn e r s h ip s  a n d  av a il o f som e o f th e  fin an c ia l 
b en e fits  a v a ilab le  to  m a rr ie d  couples. As c u rre n tly  fo rm u la ted , i t  w ill no t 
allow  for m a rr ia g e , th u s  avo id ing  a n y  p o ss ib ility  of su ch  u n io n s  a t tra c t in g  
C o n s titu tio n a l p ro tec tio n . A lth o u g h  i t  is u n lik e ly  to  silence c ritics, for our 
p u rp o ses  i t  m e a n s  th a t  th e  d e fin itio n  a n d  u n d e rs ta n d in g  o f th e  C o n s titu tio ­
n a l  fam ily  o u g h t to  re m a in  un ch an g ed .

As can  be  seen  from  th e  d iscu ssio n  above, th e re  h a s  b e e n  a  re lu c ta n c e  
from  a  p a r l ia m e n ta ry  p e rsp ec tiv e  to  in tro d u ce  an y  a m e n d m e n t to  th e  d e fin i­
tio n  of th e  C o n s titu tio n a l fam ily. A re c e n t H ig h  C o u rt case  how ever, h as  
in d ic a te d  a  m ore  flexible a p p ro ach  b y  th e  co u rts  to  reco g n is in g  a ty p ica l 
un io n s. In  M c D. v L  & A n o r26 th e  co u rt w as w illing  to  recogn ise  a  le sb ian  
couple as th e  “de fac to” p a re n ts  o f a  ch ild  th a t  w as b io logically  th e  ch ild  of

22 Murphy v Attorney General (1982) IR 241.
23 Section 192.
24 As a preliminary step the Department of Justice has published the General Scheme of 

the Bill and has invited contributions from the public. See [online] <www.justice.ie/en/JELR/ 
Pages/General_Scheme_of_Civil_Partnership_Bill>.

25 For an alternative view of the effect of protection for non-marital unions on marriage 
see M.V. Badgett, Will Providing Marriage Rights to Same Sex Couples Undermine Heterosexu­
al Marriage?, Sexuality Research and Social Policy Journal of NSRC 2004, 1(3), pp. 1-10. This 
study, based on an examination of five European countries where “marriage like” rights exist 
for same-sex couples, found that giving such rights had no effect on heterosexual marriage.

26 Mc D. v L & Anor (2008) IEHC 96.

http://www.justice.ie/en/JELR/%e2%80%a8Pages/General_Scheme_of_Civil_Partnership_Bill
http://www.justice.ie/en/JELR/%e2%80%a8Pages/General_Scheme_of_Civil_Partnership_Bill
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only  one o f th em . T he fa th e r , w ho h a d  so u g h t to  e s ta b lish  custo d y  r ig h ts  w as 
on  th e  o th e r  h a n d , d esc rib ed  by  th e  c o u rt a s  b e in g  in  th e  p o s itio n  of 
a  “fav o u rite  u n c le”. I t  is s ig n ifican t in  u n d e rs ta n d in g  how  th e  co u rt w as 
w illing  to  m ak e  su ch  a  ra d ic a l c a te g o risa tio n  th a t  th e  bio logical p a re n ts  of 
th e  ch ild  in  th is  case  w ere  u n m a rr ie d  a n d  th u s  u n a ffec ted  by  th e  C o n s titu ­
tion . H ad  th e y  n o t been , i t  is  c e r ta in  th a t  an y  reco g n itio n  o f th e  r ig h t o f th e  
non-biological le sb ia n  p a re n t  w ould  h av e  b e e n  seen  as a  d irec t a t ta c k  on th e  
C o n s titu tio n a l fam ily  a n d  th e re fo re  p ro h ib ited .

The Constitutional family and divorce
U n til 1997 i t  w as n o t possib le  to  o b ta in  a  divorce in  Ire la n d , th e  d isso lu ­

tio n  o f m a rr ia g e  b e in g  s tr ic tly  p ro h ib ite d 27. A fa iled  a t te m p t w as m ad e  in  
1986 to  in tro d u ce  divorce in to  I r is h  society  w ith  a lm o st tw ice as m a n y  vo ting  
a g a in s t th e  p ro v ision  as  for i t  (over 900,000 a g a in s t as  opposed  to  over 
500,000 in  favour). A su b se q u e n t a t te m p t to  a llow  for divorce in  1995 succe­
eded  how ever, a lb e it w ith  th e  s lig h te s t o f m a jo ritie s  (less th a n  10,000 votes). 
F o llow ing  th is  re fe re n d u m  a rtic le  41 o f th e  C o n s titu tio n  w as am en d ed  an d  
th e  F a m ily  L aw  (D ivorce) A ct 1996 in tro d u ced , o u tlin in g  th e  p ro v isions go­
v e rn in g  o b ta in in g  a  divorce in  I re la n d . T he re le v a n t a rtic le , a r tic le  41.2, now  
read s ,

“A C o u rt d e s ig n a te d  b y  law  m ay  g ra n t  a  d isso lu tio n  of m a rr ia g e  w here , 
b u t  only  w here , i t  is sa tis f ied  th a t

i. a t  th e  d a te  of th e  in s t i tu t io n  of th e  p roceed ings, th e  spo u ses h av e  lived 
a p a r t  from  one a n o th e r  for a  perio d  of, o r p e riods a m o u n tin g  to, a t  le a s t  four 
y e a rs  d u rin g  th e  five y ea rs ,

ii. th e re  is no re a so n a b le  p ro sp ec t of a  reco n c ilia tio n  b e tw een  th e  spo­
u ses,

iii. su ch  p rov is io n  as th e  C o u rt co n sid e rs  p ro p e r h av in g  re g a rd  to  th e  
c ircu m stan ces  ex is ts  o r w ill be m ad e  for th e  spouses, a n y  c h ild re n  of e ith e r  
o r b o th  of th e m  a n d  a n y  o th e r  p e rso n  p re sc rib ed  by  law, a n d  iv. a n y  fu r th e r  
cond itions p re sc rib ed  by  law  a re  com plied  w ith ”.

As can  be seen  from  th is  p rov ision , d isso lv ing  a  m a rr ia g e  in  I re la n d  is  no 
tr iv ia l  m a tte r . C ouples m u s t h av e  b e e n  s e p a ra te d  for a t  le a s t  fou r of th e  
p reced in g  five y e a rs , a n d  a d e q u a te  p rov is io n  m u s t  h av e  b e e n  m ad e  for th e  
d e p e n d e n t spouse. In  p rac tice , w h a t c o n s titu te s  b e in g  “se p a ra te d ” for th e  
p u rp o ses  of divorce law  h a s  b e e n  g iven  a  w ide d e fin itio n  by  th e  co u rts , w ith  
som e spouses b e in g  d eem ed  to  live s e p a ra te ly  w h en  s h a r in g  th e  sam e  ho ­
u se 28.

27 There existed a mechanism by which foreign divorces could be recognised and legal 
separations were available, but these did not allow for remarriage. The Irish Census numbered 
the number of legally separated couples in 1996 as 78,005.

28 McA v McA (2000) 1 IR 457.
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C onstitutional family and contraception
T he issu e  of co n tracep tio n  in  I re la n d  h a s  h a d  a  d ifficu lt h istory . T he 

C o n s titu tio n  its e lf  does n o t h av e  a n y  ex p ress  p rov ision  d ea lin g  w ith  c o n tra ­
cep tion  b u t  c o n s titu tio n a l p rov isions h av e  p lay ed  a  s ig n if ican t ro le in  b r in ­
g ing  ab o u t th e  lib e ra lisa tio n  o f th e  su p p ly  of co n tracep tiv es  in  I re la n d . O ur 
s ta r t in g  p o in t is th e  C rim in a l L aw  A m en d m en t A ct 1935 w h ich  o u tlaw ed  th e  
im p o rta tio n  o r m a n u fa c tu re  for sa le  of co n tracep tio n  in  I re lan d . T h is  le g is la ­
tio n  re m a in e d  in  force u n ti l  i t  w as s tru c k  dow n as b e in g  u n c o n s titu tio n a l 
follow ing th e  in fam o u s decision  in  M cGee v A tto rn ey  G enera l29. T h e  p la in tif f  
in  th is  case, a  27 y e a r  old w om an , h a d  fo u r c h ild re n  a n d  h a d  b e e n  ad v ised  by 
h e r  docto r a g a in s t h a v in g  a n y  m ore  or r is k  v e ry  se rio u s illn ess . To avoid 
pregnancy , a n d  u n a b le  to  o b ta in  a n y  co n tracep tio n  in  Ire la n d , sh e  im p o rted  
sp e rm ic id a l jelly. T h is  w as se ized  a t  cu sto m s how ever, q u ite  leg itim ate ly , 
p u r s u a n t  to  th e  p ro v isions of th e  C rim in a l L aw  A m en d m en t Act. M rs. M cGee 
objected , s ta t in g  th a t  th e  ac t o f se iz in g  h e r  su p p ly  of co n tracep tiv es  offended 
h e r  r ig h t to  fam ily  u n d e r  th e  C o n s titu tio n  (by v ir tu e  o f i t  d en y in g  h e r  th e  
r ig h t to  decide th e  size o f h e r  fam ily) a n d  h e r  r ig h t to  m a r i ta l  p riv acy  (an  
u n reco g n ised  r ig h t a t  th a t  tim e). S he  succeeded , la rg e ly  on  th e  b as is  o f th e  
co u rt’s decision  to  recogn ise  a  m a r i ta l  r ig h t  to  p riv acy  as one o f th e  u n e n u ­
m e ra te d  r ig h ts  in  a rtic le  40.3. R e le v a n t a lso  w as h e r  r ig h t  to  fam ily  w hich  
th e  co u rt co n sid ered  in c lu d ed  th e  r ig h t  to  d e te rm in e  th e  size of h e r  family. 
T he u se  of th e  C o n s titu tio n  in  th is  way, a n d  th e  reco g n itio n  by  th e  ju d g e s  of 
th e  S u p rem e  C o u rt of a  r ig h t  to  m a r i ta l  p riv acy  w h ere  none w as ex p ressly  
s ta te d  in  th e  C o n s titu tio n , is  a  su p e rb  ex am p le  of th e  a b ility  of th e  C o n s titu ­
tio n  to  re sp o n d  to  th e  n eed s  o f th e  society  in  w h ich  i t  o p e ra te s . T h e  e x p a n s i­
ve defin itio n  g iven  to  p riv acy  by  th e  S u p rem e  C o u rt w h ich  a llow ed  for th e  
offending  leg is la tio n  to  be s tru c k  o u t w as m ad e  possib le  by  th e  fac t th a t  th e  
C o n s titu tio n  w as o th e rw ise  s ile n t on th e  is su e  of co n tracep tio n . As we h av e  
seen  w ith  re g a rd s  to  th e  fam ily  above, a n d  a s  we sh a ll see below  in  re la tio n  
to  ab o rtio n , su ch  a n  ex p an siv e  v iew  is n o t possib le  w h ere  th e  C o n s titu tio n  
ex p re ss ly  d ea ls  w ith  th e  su b jec t30.

29 McGee v Attorney General (1974) I.R. 284.
30 It may be of interest to note that while a right to marital privacy was recognised in this 

case a subsequent effort by a gay Senator, Senator Norris to expand on the fledgling right to 
privacy to cover a right of sexual privacy generally to include homosexual couples was denied 
in the case of Norris v AG (1984) I.R. 36. The majority view against recognising such 
a right was swayed by the Preamble to the Constitution. He ultimately succeeded in his ca­
se before the European Court of Human Rights however, and the law was subsequently 
changed.
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3. Right to Life

P rio r  to  1983 th e  only  c o n s titu tio n a l p rov is io n  g o v ern in g  th e  r ig h t to  life 
w as a rtic le  40.3, a  b ro ad ly  d ra w n  a rtic le  w h ich  re q u ire s  th e  s ta te  to  g u a ra n ­
tee  th e  “p e rso n a l r ig h ts ” o f c itizen s, a n d  to  p ro te c t from  “u n ju s t  a t ta c k ” an d  
“v in d ic a te ” in te r  a lia  th e  “life” o f ev e ry  c itiz en 31. T he d e a th  p e n a lty  h a d  b een  
ab o lish ed  by  s ta tu te  for a ll offences by  v ir tu e  o f th e  C rim in a l Ju s t ic e  Act 
1990. In  2001 a  re fe re n d u m  w as p a sse d  to  rem ove from  P a r l ia m e n t th e  r ig h t 
to  re in tro d u c e  a n y  fu r th e r  le g is la tio n  p e rm ittin g  th e  d e a th  p e n a lty 32. The 
c o n s titu tio n a l r ig h t  to  life p ro v isions h av e , n o n e th e le ss , a ffec ted  how  th e  
I r is h  co u rts  h av e  d e a lt w ith  tw o v e ry  sen s itiv e  leg a l issu es , th e  r ig h t  to 
a b o rtio n  a n d  th e  r ig h t to  die. B o th  th e se  issu es  a re  d iscu ssed  below.

The Constitution and abortion
P rio r  to  1983, th e  I r is h  C o n s titu tio n  m ad e  no re fe ren ce  to  th e  d e lib e ra te  

te rm in a tio n  o f a  pregnancy . T he S ta te  w as obliged c o n s titu tio n a lly  to  p ro tec t 
a n d  v in d ica te  th e  life o f ev e ry  c itiz en  (see above) a n d  i t  w as c le a r  from  
a  n u m b e r o f cases  th a t  th is  a lso  in c lu d ed  th e  life o f th e  u n b o rn . In  M cGee 
v A .G . for in s ta n c e  (d iscu ssed  above) W alsh  J . c lea rly  so u g h t to  p re v e n t th e  
r ig h t o f m a r i ta l  p riv acy  recogn ised  in  M cGee a s  ex te n d in g  to  a  r ig h t to 
te rm in a te  life, s ta tin g ,

“[a]ny ac tio n  on th e  p a r t  o f e i th e r  th e  h u sb a n d  a n d  wife o r o f th e  S ta te  
to  lim it fam ily  sizes by  e n d a n g e rin g  or d e s tro y in g  h u m a n  life m u s t  n e c e ssa ­
rily  n o t only  be  a n  offence a g a in s t th e  com m on good b u t  a lso  a g a in s t th e  
g u a ra n te e d  p e rso n a l r ig h ts  o f th e  h u m a n  life in  q u e s tio n s”.

In  ad d itio n , sec tions 58 & 59 of th e  O ffences A g a in s t th e  P e rso n  A ct 1861 
m ad e  illeg a l th e  p ro c u re m e n t, c a rry in g  o u t, o r a id in g  a n d  a b e ttin g  o f a n  
abortion .

D esp ite  th e se  m e a su re s , a n ti-a b o rtio n  ca m p a ig n e rs  w ere  concerned  th a t  
th e  C o n s titu tio n  could  be u se d  to  ex p a n d  th e  r ig h t o f m a r i ta l  p riv acy  an d  
pave  th e  w ay  to  a  reco g n itio n  o f a  g e n e ra l r ig h t to  privacy, w h ich  w ould  
inc lu d e  a  r ig h t to  p ro cu re  a n  ab o rtio n . T h e ir  fea rs  w ere  b a se d  on  th e  US 
exp erien ce  w h ere  a  reco g n itio n  o f a  r ig h t to  p riv acy  u ltim a te ly  led  to  th e  
in fam o u s a n d  s till  co n tro v e rs ia l decision  in  Roe v W ade33, w h ich  h e ld  th a t  
a  r ig h t to  p riv acy  en co m p assed  a  r ig h t  to  te rm in a te  a  pregnancy . S hou ld  
a  s im ila r  d ev e lo p m en t occur in  Ire la n d , so th e  re a so n in g  w en t, th is  w ould  
re n d e r  th e  O ffences A g a in s t th e  P e rso n  A ct o f 1861 u n c o n s titu tio n a l. In  
o rd e r to  rem ove su ch  a  p o ss ib ility  a n ti-a b o rtio n is ts  lobbied  to  h av e  th e  r ig h t

31 Article 40.3.2.
32 The referendum to approve the Twenty-first Amendment of the Constitution Act 2001 

took place in June 2001, the Act became law in March 2002.
33 Roe v Wade (1973) 410 U.S. 113.



The Irish Constitution — an examination of selected issues 103

to  life o f th e  u n b o rn  ex p lic itly  p ro te c te d  in  th e  I r is h  C o n s titu tio n . W h at 
u ltim a te ly  re s u lte d  w as a  p rov is io n  th a t  ca teg o rica lly  p ro te c te d  th e  life of 
th e  u n b o rn , b u t  w as in  m a n y  w ays m ore  con fusing  th a n  th e  in i t ia l  posi- 
tio n 3 4 . S ign ifican tly , i t  d id  n o t c la rify  w h a t w as to  occur in  cases  w h ere  th e  
life of th e  m o th e r  a n d  th a t  of th e  u n b o rn  ch ild  w ere  in  conflict, o th e r  th a n  to 
say  th a t  b o th  r ig h ts  m u s t be d eem ed  “e q u a l”.

T he re le v a n t p rovision , a r tic le  40 .3 .3 , re a d s  as  follows,
“T he S ta te  acknow ledges th e  r ig h t  to  life o f th e  u n b o rn  an d , w ith  due  

re g a rd  to  th e  e q u a l r ig h t to  life o f th e  m o th er, g u a ra n te e s  in  its  law s to  
re sp ec t, an d , as fa r  as p rac ticab le , by  its  law s to  defend  a n d  v in d ica te  th a t  
rig h t. (In c lu d ed  in  1983)

T he f irs t  o p p o rtu n ity  th e  I r is h  co u rts  h a d  to  te s t  th e  s u b s ta n tiv e  issu e  of 
th e  r ig h t  o f th e  m o th e r  vis  a v is  th e  r ig h t  o f th e  u n b o rn  a ro se  in  th e  case  of 
A tto rn ey  G eneral v X 35 w h ere  th e  e x te n t to  w h ich  A rtic le  40.3.1 could  be 
u se d  to  p re v e n t som eone from  tra v e llin g  a b ro a d  to  secu re  a  te rm in a tio n  w as 
te s te d . T he case  involved  a  14-year-old  g irl, p re g n a n t a s  a  r e s u l t  o f a  rap e , 
w ho h a d  tra v e lle d  to  th e  U n ite d  K ingdom  to  p ro cu re  a n  abo rtio n . H e r  in te n ­
tio n  to  o b ta in  a  te rm in a tio n  cam e to  th e  a t te n tio n  of th e  a u th o r it ie s  w ho 
o b ta in e d  a n  in ju n c tio n  p re v e n tin g  h e r  from  c a rry in g  o u t th e  te rm in a tio n . 
T he case  th e n  cam e before  th e  S u p rem e  C o u rt, w h ich  h a d  to  co n sid e r w h e ­
th e r  a rtic le  40 .3 .3  m e a n t th a t  th e  g irl could  be  p re v e n te d  from  o b ta in in g  an  
ab o rtion . T he co u rt h e ld  th a t  a n  a b o rtio n  w as p e rm iss ib le  u n d e r  th is  a rtic le  
w h ere  i t  could  be  show n  th a t  th e re  w as a  re a l a n d  s u b s ta n tia l  r is k  to  h e r  
life, as  opposed  to  h e a lth , a n d  th is  in c lu d ed  th e  r is k  of se lf-d estru c tio n . In  
th is  case, th e  co u rt accep ted  th a t  th e  g ir l w as su ic id a l a n d  could  ta k e  h e r  
ow n life i f  forced to  go th ro u g h  w ith  th e  pregnancy . T he te rm in a tio n  th e re fo ­
re  w ould  h av e  b e e n  lega l in  I re la n d  a n d  a s  su ch  th e  in ju n c tio n  p re v e n tin g  
h e r  from  tra v e llin g  in  o rd e r to  secu re  ab ro a d  w h a t w ould  be a  law fu l ab o r­
tio n  in  th is  county, w as illegal. H ow ever, th e  r ig h t to  tra v e l w as d en ied  to  a ll 
w om en  w ho d id  n o t com e w ith in  th e  te rm s  o f th e  X case, in  o th e r  w ords 
w h ere  a  w o m an ’s life w as n o t a t  r is k  she  could  be p re v e n te d  from  tra v e llin g  
to  o b ta in  a n  ab o rtion . T h is led  to  a  fu r th e r  a m e n d m e n t to  th e  C o n s titu tio n  in  
1992, specifically  p ro v id in g  for th e  r ig h t to  tra v e l to  receive  a  te rm in a tio n 36. 
A r ig h t to  d is se m in a te  in fo rm a tio n  w ith in  I re la n d  on  clin ics a b ro a d  w hich  
p ro v id ed  su ch  serv ices w as also  in s e r te d  in to  th e  C o n s titu tio n 37. D esp ite

34 Article 40.3.3 inserted by the Eight Amendment to the Constitution.
35 Attorney General v X  (1992) 1 IR 1.
36 The provision, included in 1993, reads “This subsection shall not limit freedom to travel 

between the State and another state”.
37 The provision, included in 1993, reads “This subsection shall not limit freedom to 

obtain or make available, in the State, subject to such conditions as may be laid down by law, 
information relating to services lawfully available in another state”.
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th e se  d ev e lo p m en ts , th e  p o s itio n  w ith  re sp e c t to  rece iv in g  a  te rm in a tio n  in  
I re la n d  is s till  u n c lear. F ro m  th e  decision  in  X  i t  a p p e a rs  th a t  i f  a  “re a l  an d  
s u b s ta n tia l  r is k ” to  th e  life of th e  m o th e r  e x is ts  th e n  a  te rm in a t io n  is 
p e rm iss ib le , b u t  i t  is in  no w ay  c e r ta in  how  su ch  a  r is k  is to  be e s ta b lis h e d . 
A la te r  a t te m p t  to  c la rify  th e  p o s itio n  by  re fe re n d u m  w as d e fe a te d  in  2002. 
T h e  re le v a n t  p ro v is io n , T he P ro te c tio n  o f H u m a n  L ife in  P re g n a n c y  B ill 
2002 w as n a rro w ly  d e fe a te d  w ith  49.58%  v o tin g  in  fa v o u r a n d  50.42%  
a g a in s t.  N o su b se q u e n t le g is la tiv e  a t te m p ts  h a v e  b e e n  m ad e  to  d e a l w ith  
th e  issu e .

The Constitution and a right to die
T he I r is h  C o n s titu tio n  does n o t specifically  re fe r  to  a  r ig h t  to  die o r to  

e u th a n a s ia . T he p rin c ip a l p rov is io n  w h ich  im p ac ts  on th e se  is su e s  is a g a in  
a rtic le  40.3 .2  w h ere  th e  S ta te  is  re q u ire d  to  “p ro te c t from  u n ju s t  a t ta c k “ an d  
“v in d ic a te ” th e  life o f th e  every  c itizen . T he re lev an ce  o f th is  a rtic le  for th e  
p u rp o ses  o f a  “r ig h t  to  d ie” w as co n sid ered  in  th e  case  o f R e  a W ard o f  Court 
(No 2)38. T he case  concerned  th e  fa te  o f a  45-year-o ld  w om an  w ho w as in  an  
a lm o st p e r s is te n t  v eg e ta tiv e  s ta te  as a  r e s u lt  o f com plica tions follow ing 
a  ro u tin e  p rocedu re . H e r  fam ily  so u g h t to  h av e  h e r  n o u r ish m e n t rem oved  so 
t h a t  sh e  be  a llow ed  to  die a  ‘n a tu r a l  d e a th ’, a n d  th e  S u p rem e  C o u rt w as 
ca lled  u p o n  to  decide w h e th e r  th is  w as c o n s is te n t w ith  th e  C o n s titu tio n a l 
g u a ra n te e  to  h av e  one’s life p ro te c te d  a n d  v in d ic a te d  by  th e  S ta te . T h e  C o u rt 
h e ld  th a t  a llow ing  h e r  to  die a  n a tu r a l  d e a th  w as c o n s is te n t w ith  th e  C o n sti­
tu tio n , as H a m ilto n  C J  s ta te d ,

“As th e  p rocess o f dy ing  is p a r t ,  a n d  a n  u l tim a te  in ev itab le  consequence, 
o f life, th e  r ig h t to  life n ec e ssa rily  im p lies  th e  r ig h t  to  h av e  n a tu re  ta k e  its  
course  a n d  to  die a  n a tu ra l  d e a th  an d , u n le ss  th e  in d iv id u a l concerned  so 
w ishes, n o t to  h av e  life a rtif ic ia lly  m a in ta in e d  by  th e  p rov is io n  o f n o u r is h ­
m e n t by  a b n o rm a l a rtif ic ia l m ean s , w h ich  h av e  no c u ra tiv e  effect a n d  w hich  
a re  in te n d e d  m ere ly  to  p ro long  life”.

In  th is  case, as th e  p a t ie n t  w as a  w a rd  o f cou rt, th e  decision  to  h av e  h e r  
n o u r ish m e n t w ith h e ld  w ould  be m ad e  by  th e  co u rt, a c tin g  on th e  b a s is  of 
w h a t i t  perce ived  w as th e  p a t ie n t’s b e s t in te re s ts .  T h is  decision  how ever, 
could  on ly  ap p ly  to  th e  w ith d ra w a l o f t r e a tm e n t  so th a t  a  “n a tu r a l  d e a th ” 
occurred , i t  could  n o t give r ise  to  a  r ig h t  to  h av e  life te rm in a te d  by  a rtif ic ia l 
m ean s . T h is  e s se n tia lly  m e a n s  th a t  w hile  C o n s titu tio n a lly  a  r ig h t  to  die by 
“n a tu r a l” m e a n s  ex is ts , th e re  is no re la te d  r ig h t  to  die by  e u th a n a s ia  o r by 
o th e r  d e lib e ra te  m ean s.

38 Re a Ward of Court (1996) 2 IR 79.
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4. Adoption of International Law

I re la n d  h a s  a  d u a lis t  lega l sy stem , w h ich  m e a n s  th a t  before  in te rn a tio ­
n a l  law  ca n  form  p a r t  o f th e  dom estic  leg a l sy s tem  i t  m u s t be in co rp o ra ted  
in to  I r is h  law  by  P a r lia m e n t. As s ta te d  by  a rtic le  29.6 6, “No in te rn a tio n a l 
a g re e m e n t sh a ll be p a r t  o f th e  dom estic  law  o f th e  S ta te  save  as m ay  be 
d e te rm in e d  by  th e  O ire a c h ta s  (P a r lia m e n t)”.

T he p ra c tic a l effect o f th is  p rov is io n  is th a t  w h en  th e  I r is h  g o v ern m en t 
s igns a n  in te rn a tio n a l  t r e a ty  i t  h a s  no lega l effect on  th e  I r is h  dom estic  legal 
sy s tem  (it m ay  o f cou rse  r e s u lt  in  s ig n if ican t d ip lo m atic  p re s su re  to  com ply 
w ith  th e  t r e a ty  p ro v isions b u t  leg a lly  th e re  is no d u ty  to  do so). W hen  
I re la n d  s ig n ed  th e  E u ro p e a n  C onv en tio n  on  H u m a n  R ig h ts  for in s ta n c e  th e  
I r is h  co u rts  could  a n d  did, re fu se  to  be b o u n d  by  th e  ju r isp ru d e n c e  of th e  
E u ro p e a n  C o u rt o f H u m a n  R igh ts. I t  w as n o t u n til  th e  s ig n in g  in to  law  of 
th e  E u ro p e a n  C on v en tio n  on H u m a n  R ig h ts  A ct 2003 th a t  th e se  r ig h ts  an d  
ju r isp ru d e n c e  fo rm ed  p a r t  o f I re la n d ’s dom estic  sy stem . M ore recen tly , i t  h a s  
becom e th e  p rac tice  for th e  I r is h  g o v e rn m en t to  in tro d u ce  leg is la tio n  to  b rin g  
Ire la n d  in to  com pliance w ith  th e  v a rio u s  t r e a t ie s  in  ad v an ce  o f s ig n in g  th e m  
(for ex am p le  th e  E q u a l S ta tu s  A ct 2000 a n d  th e  E m p lo y m en t E q u a lity  Act 
1998 w ere  in tro d u c e d  p rio r  to  ra tify in g  th e  C on v en tio n  a g a in s t R ac ia l D isc ri­
m in a tio n  a n d  Ire la n d  is c u rre n tly  in  th e  p rocess of in tro d u c in g  leg is la tio n  to 
allow  for th e  ra tif ic a tio n  for th e  U N  C onv en tio n  on  th e  R ig h ts  o f People  w ith  
D isab ilities .)

B ecause  o f th e  d u a lis t  n a tu re  o f o u r leg a l sy stem , I re la n d ’s m em b ersh ip  
o f th e  E u ro p e a n  U n io n  (or E u ro p e a n  E conom ic C o m m u n ity  as i t  w as th e n  
know n) n e c e ss ita te d  a  s im ila r  dom estic  in c o rp o ra tio n  of a ll th e  changes 
E u ro p e a n  m em b ersh ip  w ould  b r in g  abou t. As th e  T re a ty  of R om e w ould  h av e  
fa r  re a c h in g  im p lica tio n s, th is  dom estic  in co rp o ra tio n  w as effected  in  tw o 
w ays. T he f irs t w as a  C o n s titu tio n a l am e n d m e n t, now  a rtic le  29 .3 .10 , w hich  
a llow ed  for b o th  th e  su p rem acy  o f E u ro p e a n  L aw  a n d  also  th e  c o n s titu tio n a ­
lity  of a n y  ac tio n  re q u ire d  by  v ir tu e  o f E u ro p e a n  m em b ersh ip  as  se t dow n in  
th e  T re a ty  o f Rom e 1957. T he a rtic le  re a d  as follows:

“No p rov is io n  o f th is  C o n s titu tio n  in v a lid a te s  law s en ac ted , a c ts  done or 
m e a su re s  ad o p ted  by  th e  S ta te  w h ich  a re  n e c e ss ita te d  by  o u r  m e m b e rsh ip  of 
th e  E u ro p e a n  U n io n  o r o f th e  C o m m u n itie s , o r p re v e n ts  law s en ac ted , ac ts  
done o r m e a su re s  ad o p ted  by  th e  E u ro p e a n  U n io n  o r by  th e  C o m m u n itie s  o r 
th e  in s t i tu t io n s  th ereo f, or by  bodies co m p e ten t u n d e r  th e  T re a tie s  e s ta b li­
sh in g  th e  C o m m u n itie s , from  h a v in g  th e  force o f law  in  th e  S ta te ”39.

39 It is worthwhile noting that while this provision is currently article 29.4.10 it has, prior 
to subsequent amendment of the constitution, borne the article numbers 29.4.3, 29.4.5 and 
29.4.7.
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T he second m e a su re  w as th e  ad o p tio n  o f th e  E u ro p e a n  C o m m u n itie s  Act 
1972 p ro v id in g  in  sec tio n  2 th a t  a n y  m e a su re s  in tro d u c e d  p u r s u a n t  to  th e  
T re a ty  o f R om e 1957 w ould  be b in d in g  dom estica lly 40.

Follow ing  th e  ra tif ic a tio n  o f th e  T re a ty  o f R om e th e  n e x t s ig n ifican t 
t r e a ty  to  be  a d o p ted  w as th e  S ing le  E u ro p e a n  A ct 1987 (SEA). T he Ir ish  
g o v e rn m en t so u g h t to  give effect to  th e  SE A  by  sim p ly  ra tify in g  th e  S ing le  
E u ro p e a n  A ct 1987 w ith o u t fu r th e r  a m e n d m e n t to  th e  C o n s titu tio n , b u t  th is  
w as ch a llen g ed  by  a  m em b er of th e  pub lic , a  M r. C rotty , as b e in g  u n c o n s titu ­
tio n a l. H e a rg u e d  th a t  as  th e  S ing le  E u ro p e a n  A ct 1987 w e n t fa r  beyond 
w h a t w as en v isag ed  in  th e  T re a ty  of R om e i t  o u g h t to  re q u ire  a  c o n s titu tio ­
n a l re fe ren d u m . T h a t  case, C rotty  v A n  Taoiseach41, u lt im a te ly  cam e before 
th e  S u p rem e  C o u rt a n d  led  to  a  decision  th a t  h a s  a ffec ted  th e  ad o p tio n  of a ll 
su b se q u e n t E u ro p e a n  T re a tie s  in  I re la n d . T he C o u rt h e ld  th a t  in  one asp ec t, 
th a t  o f T itle  III  o f th e  SEA , w h ich  re q u ire d  m em b er s ta te s  to  “ta k e  acco u n t” 
of th e  fo re ign  policy of o th e r  m em b er s ta te s  w h en  d ra f tin g  th e ir  ow n, th e  
E u ro p e a n  U n io n  w as m oving  in to  a n  e n tire ly  new  d irec tio n  to  th e  T re a ty  of 
Rom e th a t  w as “p o litica l” a s  w ell as econom ic. As su ch  i t  w as n o t am ong  th e  
ch an g es en v isag ed  in  a rtic le  29 .4 .10  a n d  re q u ire d  a  fu r th e r  c o n s titu tio n a l 
am e n d m e n t. T he effect o f C rotty  th e re fo re  is to  re q u ire  th a t  I re la n d  holds 
a  re fe re n d u m  w h e n  a  new  T re a ty  is b e in g  a d o p ted  if  th a t  T re a ty  goes beyond  
th a t  w h ich  h a s  a lre a d y  b e e n  ap p ro v ed  by  th e  C o n s titu tio n  in  a  re fe ren d u m . 
T he d ifficu lty  of cou rse  is in  id en tify in g  ca teg o rica lly  w h e th e r  a  new  tr e a ty  
s im p ly  b u ild s  on  th e  a im s a n d  objectives of ex is tin g  tre a t ie s , o r as  in  th e  case 
of T itle  III  o f th e  SEA  b rin g s  ab o u t a  n ew  d e p a r tu re  for th e  E u ro p e a n  U nion . 
T h e  p ra c tic e  th e re fo re , s in ce  th e  d ec is io n  in  C ro tty , h a s  b e e n  to  ho ld  
a  re fe re n d u m  w hich  if  p assed , w ould en su re  th e  c o n s titu tio n a lity  of th e  T rea ty  
in  question . So far, a ll tre a tie s  h av e  b een  adop ted  by  th e  people in  a  re fe ren ­
dum , w ith  tw o exceptions. T he f irs t w as th e  N ice Treaty, w hich  w as fam ously  
re jec ted  by th e  Ir ish  populace by a  m arg in  of 46% to 34% in  2001. T he following 
y e a r it  w as controversially  p u t to a  vote ag a in  w here  it  w as adop ted  by a  m arg in  
of 63% to 37%. T he second tre a ty  to have  b een  re jected  w as th e  L isbon Treaty, 
w hich w as defeated  w ith  53% voting  a g a in s t th e  T rea ty  as opposed to  46% in  
favour w h en  it  w as vo ted  on by  th e  Ir ish  people in  J u n e  2008.

5. Conclusion

T his a r tic le  h a s  d e a lt w ith  on ly  lim ite d  asp ec ts  of th e  C o n s titu tio n  b u t 
ones, i t  is hoped , w h ich  give som e in d ica tio n  a s  to  th e  ch an g es  w h ich  h av e  
ta k e n  p lace  w ith in  I re la n d  since i t ’s ad o p tio n  in  1937. T he C o n s titu tio n a lly

40 The effect of the passing of the Act was to incorporate the Treaty of Rome into the Irish 
legal system. The effect of the Constitutional provision was to render this constitutional.
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d u a lis t  n a tu re  o f o u r  leg a l sy s tem  a n d  th e  im p lica tio n s  o f th e  po litica l in te r ­
p re ta t io n  o f th e  C rotty  dec ision  h a s  m e a n t th a t  we ca n  m e a su re  in  som e 
sen se  I re la n d ’s re la tio n sh ip  w ith  th e  E u ro p e a n  U n io n  (EU ) th o ro u g h  its  
accep tan ce  o r o th e rw ise  o f th e  v a rio u s  E u ro p e a n  T rea tie s . T h is re la tio n sh ip  
c a n  be seen  to  be a  la rg e ly  co rd ia l one, w ith  th e  I r is h  p ub lic  g en e ra lly  
e n th u s ia s tic a lly  en d o rs in g  e ach  new  E u ro p e a n  T re a ty 42. T he m ore  re c e n t 
re jec tio n  o f b o th  th e  N ice a n d  L isbon  T rea tie s  ru n s  c o n tra ry  to  th is  g e n e ra lly  
po sitive  accep tan ce43. W hile  th e  in itia l  re jec tio n  o f N ice could  be b lam ed  on 
a  fe a r  for I re la n d ’s n e u tra l i ty  th e  s itu a t io n  w ith  L isbon  a p p e a rs  m ore  com ­
p lica ted  w ith  m a n y  confused  as  to  w h a t th e  L isbon  T rea ty  w as a b o u t44. I t  is 
a lso  s ig n if ican t th a t  th e  m a rg in  b e tw e e n  th o se  in  fav o u r of e ach  new  T rea ty  
a n d  th o se  a g a in s t is g row ing  s te a d ily  n a rro w e r  in d ic a tin g  a  grow ing  n a tio n a l 
sk ep tic ism  for th e  E u ro p e a n  project.

T he in te rp re ta t io n  a n d  d ev e lo p m en t o f c o n s titu tio n a l r ig h ts  a lso  rev ea ls  
ch an g in g  soc ie ta l v a lu e s  in  I re lan d . T he reco g n itio n  o f a  m a r i ta l  r ig h t to 
p riv acy  in  M cGee a n d  th e  u se  o f th is  r ig h t to  d ism a n tle  a  re p re ss iv e  re s tr ic ­
tio n  o f access to  co n tracep tio n  re flec ted  a  g row ing  in d ep en d en ce  from  s tr ic t 
C ath o lic  ideology, a t  le a s t  w ith in  o u r cou rts . T h is  w as fu r th e r  ev idenced  by 
th e  in tro d u c tio n  o f divorce in  1996. T he s lig h t m a jo rity  w ith  w h ich  divorce 
w as in tro d u c e d  how ever, re v e a le d  th a t  th e  d es ire  to  be in d e p e n d e n t from  
re lig io u s m o ra lity  w as a  lim ited  one a n d  n o t sh a re d  u n iv e rsa lly  or ev en  by 
a  s ig n ifican t m a jo rity  o f th e  I r is h  popu lace. O n  som e issu e s  th e re  h a s  b een  
only  lim ite d  c o n s titu tio n a l developm ent. T he r ig h t  to  die is a  n a rro w  one, 
invo lv ing  v e ry  l i t t le  in d iv id u a l au to n o m y  o r choice. T he r ig h t  to  a  te rm in a ­
tio n  of a  p reg n an cy  is a lso  lim ited . F o llow ing  from  th e  X  case , a  lim ited  r ig h t 
a p p e a rs  to  e x is t w h ere  th e  life o f th e  m o th e r  is in  d a n g e r  a lth o u g h  th e  
p a ra m e te rs  o f th is  a re  u n c le a r  a n d  th e re  is u n d e rs ta n d a b le  i f  re g re tta b le  
p o litica l re lu c ta n c e  to  le g is la te  on  th e  issue . O n o th e rs  m a tte rs  th e  C o n s titu ­
tio n  a p p e a rs  to  be o u t o f s tep  w ith  a  c h an g in g  I re la n d  b u t  m ore  in  k eep in g  
w ith  a  co n se rv a tiv e  C ath o lic  ideology. T he d e fin itio n  o f th e  fam ily  re m a in s  
s tu b b o rn ly  th a t  o f a  m odel th a t  does n o t re p re s e n t  a  s ig n ifican t m in o rity  of 
fam ily  u n its  in  I re lan d . S ta tu to ry  d ev e lo p m en ts  to  affo rd  co -h ab itin g  a n d

41 Crotty v An Taoiseach (1987) I.R.713.
42 On entry in 1972, voter turnout was 71% with 83% voting in favour and 17% against; 

for the SEA 1987 voter turnout was 43.9% with 69.9% in favour and 30.1% against; for the 
Maastrict Treaty in 1992 voter turnout was 57.2% with 68.7% voting in favour and 30.8% 
against and for the Amsterdam Treaty in 1998 voter turnout was 56.2% with 62% voting in 
favour and 38% against. Source: Research Paper 01/57 (2001) House of Commons Library, at p 9.

43 The rejection of the Nice Treaty in June 2001 took place with a historically low turnout 
figure of 35%, with 46.1% voting against the Treaty and 53.9% against. The Irish government 
put the Treaty to the people again in a second referendum in 2002. With a higher voter turnout 
of 49.47% the Treaty was accepted with a majority of 62.89% in favour as opposed to 49.29% 
against. See[online] <http://electionsireland.org/results/referendum>.

44 See F. O’Toole, [online] <www.guardian.co.uk/commentisfree/2008/jun/14/ireland.eu>.

http://electionsireland.org/results/referendum
http://www.guardian.co.uk/commentisfree/2008/jun/14/ireland.eu
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h o m o sex u a l coup les g r e a te r  r ig h ts , w h ile  w elcom ed, w ill do n o th in g  to 
ex te n d  to  th e m  th e  c o n s titu tio n a l p ro tec tio n s  affo rded  to  fam ilies , so long as 
i t  is defined  as one b a se d  on m a rria g e .

I t  is th ro u g h  th e se  dev e lo p m en ts  th a t  th e  I r is h  C o n s titu tio n  h a s  proved  
its e lf  to be a  ro b u s t in d ic a to r  o f b o th  th e  c h an g in g  face o f I re la n d  a n d  th e  
po litica l a n d  a t  tim es  co n se rv a tiv e  v a lu e s  h e ld  by  i t ’s c itizens.

Streszczenie

A u to rk a  w  sw oim  o p raco w an iu  p rz e d s ta w ia  w y b ran e  z a g a d n ie n ia  z K on­
s ty tu c ji I r la n d ii  z 1937 r. Szczególna u w ag a  zo s ta ła  pośw ięcona ochronie 
rodziny  (k tó ra  w  zgodzie z k a to lick ą  koncepcją kon sty tu c ji bazu je  n a  m a łżeń ­
stw ie osób płci przeciw nej), ra ty fik o w an iu  p rzez O ireach ta s  (P a rlam en t)  p raw a  
m iędzynarodow ego, ochronie życia (ze szczególnym  uw zględn ien iem  życia po­
czętego). A rty k u ł zaw ie ra  ta k ż e  in te re su ją c e  ro zw ażan ia  w  o d n ie s ien iu  do 
p ra w a  do godnej śm ierc i, a  ta k ż e  do e u ta n a z ji. A u to rk a  pow ołuje się zarów no 
n a  n o rm y  p ra w a  konsty tu cy jn eg o , n o rm y  p ra w a  europejsk iego , ja k  i n a  case- 
law.


