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1. INTRODUCTION

THE LATE FIFTH CENTURY witnessed several major legal and constitu-
tional transformations in Athens triggered by two oligarchic coups
d’état and the ongoing Peloponnesian War, which eventually ended in the
city’s defeat in 404. In the years 410399, the Athenians experienced
what I call ‘evolving law reform’ (Miskiewicz 2025).' By this term, I refer
to a series of legal developments that reformed the legislative and norma-
tive order by flexibly responding to the shifting political, constitutional,
judicial, or external circumstances of the late fifth century This reform,
among others, comprised the so-called ‘scrutiny of the laws’, initiated in 410,

*The article is funded by the National Science Centre, Poland under the Preludium 21
project The Intellectual Background of the Law Reform in Late Fifth-Century BCE Athens,
research grant no. 2022/45/N/HS3/02918. Part of the research presented in this paper was
delivered at the International Conference of PhD Students in Legal History and Roman
Law at Masaryk University in Brno; I am grateful to the participants for their remarks. I
owe a particular debt of gratitude to Jakub Urbanik, as well as an anonymous reviewer, for
their helpful revisions and comments on the draft of this essay. All remaining errors and
shortcomings are mine and mine only. All dates are BCE unless otherwise noted.

1 . . . . .
For details on the scrutiny of the laws and nomothesia in the context of oligarchic
coups, see below, section 2.1.
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with the vital involvement of the avaypagels 7&v véuwy commission, and,
after 403, the introduction of the fundamental laws on law-making (romo-
thesia) made by newly established nomothetai. The so-called Diocles’ Law
(Dem. 24.42) formed a significant component of the reform: it was enacted
by these nomothetai to clarify the (in)validity status of laws (nomoi). The
broader historical and legal background of this law is the primary focus of
this paper.

Diocles’ Law is known from the fourth century forensic speech (Or. 24:
xaro. Tywoxpdrovs), composed by Demosthenes for his client Diodorus.”
In 353/2, Diodorus initiated a graphe nomon me epitedeion theinai against a cer-
tain Timocrates, accusing him of having proposed an ‘inexpedient law’. The
contested law of Timocrates exempted public debtors from imprisonment
if they provided a guarantor and later paid the debt (Dem. 24.39). Diodorus
argued that Timocrates’ proposal contradicted a provision of Diocles’ Law
banning retroactivity of the enacted laws (Dem. 24.42—44). The accuser
focused on the factual and legal background of the mid-fourth century, but
also referred to several Athenian laws of great importance for reconstruct-
ing the late fifth century legislative reforms, including Diocles’ Law (24.42).
Recent scholarship, following Mirko Canevaro and Edward M. Harris, has
regarded many similar documents incorporated into the manuscript of
Against Timocrates (and others in Corpus Demosthenicum) as inauthentic.’ Dio-

? For an introduction to the speech, see the edition of HarRrIS 2018. The broader polit-
ical and judicial context of this case is also known from Demosthenes’ Against Androtion;
for more on Against Timocrates, see SERES 202I.

3 Especially the documents on the fourth century nomothesia. The differences in the
reconstruction of law-making procedures derive from opposing views on the (in)authen-
ticity of many laws from the manuscripts of Demosthenes. Mogens H. Hansen has argued
for the authenticity of Dem. 24.20—23, but Canevaro is against (see the literature, below,
in n. 39). Canevaro mainly applies the stichometric method, see CANEVARO 2013a: 10-27;
see also SCAFURO 2016 (review of this work). A similar methodological debate on the
(in)authenticity of documents incorporated into the manuscripts (albeit one which is non-
stichiometric in nature) concerns laws preserved in Andocides’ On the Mysteries, which I
further discuss in this paper; the most important of which is Teisamenus’ decree: Andoc.
1.83-84, against its authenticity, see CANEVARO ¢ Harris 2012 (on the non-stichometric
method, #6id., pp. 98-100; see also SCAFURO 2016: 73) and CANEVARO & HARRIS 2016/17;
for authenticity, see HANSEN 2016b (supported by CARAWAN 2017, contra HarR1s 2021). It
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cles’ Law; however, appears genuine and was really enacted in the late fifth
century.’

The main content of Diocles’ Law concerns the validity of laws in tem-
poral terms. In this paper, I will try to answer the question of its origins
and significance at the time of its enactment.’” In more recent times,
Mogens H. Hansen, though providing crucial observations on Dem.
24.42, highlighted the limited relevance of the scrutiny of the laws for the
law consolidation and its impact on the fourth century legal realities.’
Canevaro has also discussed this law, but mainly from the standpoint of
its authenticity.” Martin Dreher, in his helpful study on repealing laws in
the Greek poleis seen from a broader historical perspective, does not seem
to regard Diocles’ Law as central to the Athenian legal order.” So, there is
still no communis opinio on the understanding of the detailed clauses of
Diocles’ Law and its overall meaning, especially when it comes to explain-
ing the discrepancies between the sources (especially between Dem.
24.42 and Andocides’ On the Mysteries).”

is not my aim to settle these arguments, but expressing a standpoint is inevitable. I think
that, ultimately, it is methodologically safer to refrain from relying on documents in
Andocides’ On the Mysteries when analysing the late fifth century ‘evolving law reform’.

* CANEVARO 2013a: 121 (proved by stichometry). On the precise date, see below, section
2.15.

3 For its application and significance in the fourth century context, see HARRIS 2018:
108-109, which emphasises the reasonableness of this regulation for the Athenian fiscus
(the debtor, instead of being in prison, could take up gainful employment to collect the
owed amount). Notably, Demosthenes naturally omits the more complicated part of Dio-
cles’ Law, which refers to times before and during the archonship of Eucleides, see
CARAWAN 2002: 20.

% See HANSEN 1990: 6465 and, on the significance of the project, 70—71; he also consid-
ers Teisamenus’ decree an authentic document (Hansen’s paper was published before the
debate over its authenticity; see above, n. 3), so new studies must be taken into account.

7
CANEVARO 2013: 121127 (see also p. 125 n. 141); however, see CANEVARO 2015: 42—43.

® On the relevance of Diocles’ Law, he only briefly mentions it twice: DREHER 2022: 42 and
63, with n. 165; on the paraphrase of the Law in Dem. 24.43, see 76éd., p. 27 n. 62 and p. 69.

? MacDOWELL 1962: 197; MACDOWELL 1978: 47 (contra CLINTON 1982: 28—30); RHODES
1991: 90; SICKINGER 1999: 101-102; OSTWALD 1986: 522—523; CARAWAN 2002: 19—23. I elab-
orate on the inconsistencies below.
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This study reconstructs the factual and legal background to which
specific clauses of Diocles’ Law referred (sections 2.1-2.4). More broadly; it
outlines the challenges the Athenians faced, and the measures they took to
address them, arising not only from the oligarchic coups but also from grow-
ing problems in their legal, constitutional, and judicial order. The analysis of
Greek legal language confirms that issues of the validity of laws (kvplovs
elva) must be distinguished from those concerning their application
(xpfofad. Even if the latter also played a role at that time (due to the caesura
marked by the archonship of Eucleides), my argument is that Diocles’ Law
was enacted to impose order specifically on the va/idity of laws at a very par-
ticular historical moment. This Law was relevant retrospectively to the
scrutiny of the laws, with the vital involvement of the anagrapheis from the
beginning of their work in 410, and, more broadly; to future law-making. In
addition (section 3), the article eventually identifies the principle of ‘legal
certainty’, which underpinned the introduction of Diocles’ Law; and formed
a key part of Athenian legal culture at the end of the fifth century.

2. DIOCLES’ LAW CLAUSES VIS-A-VIS LEGISLATIVE CHAOS,
LEGAL UNCERTAINTY, AND ‘EVOLVING LAW REFORM’
IN LATE FIFTH CENTURY ATHENS

Among the nomoi introduced by the nomothetai after the Thirty, there was
the law proposed by a certain Diocles, about whom we alas know nothing
more."’ In Diocles’ Law, we read:

Dem. 24.42 (ed. Dilts 2009): dwr)is elmev: Tovs véuovs Tods mpod
Edxdeldov tebévras év dyporpatia xai Soor ém’ Edrleldov érédnoav kal
eloly avayeypapupuévor, kvplovs elvar. Tovs 8¢ per’ EdrAeldny telévras ral
70 Aowmov Tilflepévous kvplovs eivar amo Tis Nuépas fs €xactos éréln, mAny
el T mpoayéypamTar ypévos ovTwa Sei dpyew. émvypdiar 6€ Tols wév viv
kewévots Tov ypaupatéa tis BovAis TpidrovTa fuepdv: T6 6€ Aowmdy, bs dv
TUYXAVY) YPOpUATEVWY, TPOTYpaPETw Tapaypiiua TOV véuov Kiplov elval
amo s Nuépas s érédn.

"2 See CANEVARO 2015: 42—43.
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Diocles proposed: The laws enacted before the archonship of Eucleides
during the democracy, and as many as were enacted in the archonship of
Eucleides, and are recorded, are to be valid. Those enacted after the
archonship of Eucleides, and enacted in the future shall be valid from the
day each is enacted except if a date has also been specified on which the
law is to take effect. The secretary of the Council is to add this clause to
the established laws within thirty days. In the future, let whoever happens
to be serving as secretary forthwith add that the law is valid from the date
on which it has been enacted. (transl. from Harris 2018, slightly modified)

A precise understanding of several elements of this Law remains debat-
able, particularly through the prism of three chronological periods
marked by the archonship of Eucleides (403/2). In this section, I examine
the key clauses and expressions of Diocles’ Law in the light of the other
sources (mainly Andocides’ On the Mysteries). They are primarily analysed
from legal and historical perspectives, and situated against the backdrop
of legal uncertainty, legislative chaos, and ‘evolving law reform’ in late fifth
century Athens. I first discuss the democratic and oligarchic initiatives
through the phrase é dnuoxparia (2.1), and then turn to the Athenian
legal terminology for the validity of laws (kvpilovs elvar) as distinct from
their application (xpnchay), stressing the complexities surrounding the role
of the archonship of Eucleides (2.2). Next, I consider the meaning of eloiv
dvayeypapuévor vis-a-vis the work of the anagrapheis (2.3), before offering
a holistic reconstruction of Diocles’ Law (2.4).

2.1. év dnuokparia: democratic legal developments,
and clean-up after the oligarchs

‘We begin with the expression év dnuoxparia. Diocles’ Law makes valid only
those laws enacted before the archonship of Eucleides ‘in the democracy’."

""The word demokratia is attested in the decree of Theozotides that introduces support
for orphans of men killed under the oligarchy (410 1049; dated now, thanks to Angelos
Matthaiou, likely to 410, after the first coup; 1l. 3-6: Oco]loridns elmev- 6méo0L Abmraiw|v]
a[mébav]ov [Blial wi Bavdrwe év mh SAvy[apxiat Blo[nl]obT es Th dnyuokparior, “Theozoti-
des proposed: as many Athenians as died a violent death in the oligarchy while supporting
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This should not be taken to imply that there was no democracy during
or after the archonship of Eucleides. Instead, the phrase év dnuoxpatia
should be understood to distinguish between democratic and oligarchic
periods — namely; the regimes of 411/10 and 404/3, during which democracy
was overthrown, and the legislative and constitutional landscape of Athens
was profoundly disrupted (see also Sealey 1987: 102~ 106). The immediate
response to the first coup was the project of legal scrutiny initiated in 410.
The clause eloiv avayeypauuévor, considered together with the reference to
the periods before and during the archonship of Eucleides (see below, section
2.3), suggests that validity depended on two related conditions; laws were
valid if they were enacted during the period of democracy, and they were to
be confirmed via the project of the scrutiny of laws. Therefore, the empha-
sis on év dnpokparia points to the period following the first coup, from 410
onwards, but excludes the time of the Thirty Tyrants (404/3), extending up
to the archonship of Eucleides (403/2). The expression, therefore, refers to
a particular stage in the late fifth century legal developments, rather than
all the years preceding the archonship of Eucleides; it cannot encompass
the years before 411, when the first coup began.

2.1.1. First oligarchic coup

In 411, while pursuing an oligarchic politeia (Ath. Pol. 29, 31), the Four Hun-
dred repealed many democratic laws, such as eisangelia or graphe para-
nomon (Ath. Pol. 29.4)."” This regime further evolved into the so-called Five
Thousand, which Thucydides describes as the good governance of the
Athenians (Thuc. 8.97.2: €8 moliretoavres).” Yet, in 410, the democracy

the democracy’ {transl. by S. Lambert and R. Osborne, taken from AI0); see CANEVARO
2013a: 122, with n. 129.

12 See more in the commentary by RHODES 1985b, ad loc. passages from Ath. Pol. On the
frst coup’s brutal actions, see also Thuc. 8.70. On the Athenians’ endeavours to respond to
it, see SHEAR 2011: 19—166.

3 On the Five Thousand, see HARR1S 1990 (argues that description of the so-called ‘con-
stitution for the future’ in Ath. Pol. 30 should be regarded as real implementation of the
Five Thousand); see also Guia 2023.
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was restored, and the Athenians established (or likely: re-established) the
law against tyranny with the famous oath of Demophantus (Dem. 20.159;
Lyc. 1.124)." There is no direct attestation on the invalidation of the
activities for the Four Hundred or the Five Thousand. However, the
whole context confirms that this oligarchic work was annulled.”

2.1.2. Anagrapheis ton nomon’ and ‘the scrutiny of the laws™®

The oligarchic actions catalysed the launch of the new legal project of ‘the
scrutiny of the laws’ in 410, which aimed at strengthening democracy and
the rule of law.” The Athenians appointed, via election (not sortition; Lys.
30.28), the special board of anagrapheis, who must have held some expertise
in the Athenian legal and archival landscape; the construction of a new
central archive, the Metroon, also accompanied their activity.® The work
of the anagrapheis is evidenced epigraphically: primarily by Draco’s homi-

" The so-called Demophantus’ decree, quoted in the Andocides (1.96-98), is regarded as
inauthentic by CANEVARO & HARRIS 2012: 119-125 and HARRIS 2015 (contra SOMMERSTEIN
2014); see also ROMINKIEWICZ 2023 and above, n. 3. However, the decree is also men-
tioned in the speeches of Demosthenes and Lycurgus. We have a tradition of a few Athen-
ian laws against tyranny (from the archaic period: Ath. Pol. 16.10, or from fourth century:
IG 1P 1 320; see RHODES 1985b: 220—222).

5 For example, graphe paranomon, which oligarchs had abolished, was used in 406 during
the Arginusae Trial’ Xen. Hell. 1.7.12).

11 abbreviate anagrapheis as such further in this paper. There are various terms to
describe this project; I share the terminology used by the scholars (such as CARAWAN
2002; JOYCE 2022; HARRIS & CANEVARO 2023) who prefer the notion of ‘the scrutiny of
the laws’, because of the verb dokimazein used by Andocides (1.82 — the passage is quoted
below, in section 2.1.4).

7 On the rule of law, see HARRIS 2013a; especially in the law reform context, see Joyce
2022: 9O—125.

" In Miskiewicz 2025 (discussing immense previous scholarship), I argue that the ana-
grapheis were not mere (trans)scribers (pace RHODES 1991 or ROBERTSON 1990), but had a
vital role at the preliminary step of the scrutiny of the laws (their broader relevance pos-
tulated also by ToDpD 1996 or VoLoNaKI 2001). On the significance of the Metroon in the
light of the anagrapheis, see ROBERTSON 1990; SICKINGER 1999: 105-139; BOFFO & Fara-
GUNA 202I: 207-209.
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cide law (IG T’ 104; dated 408/7), and, as argued by the majority of scholars,
by other inscriptions (IG I’ 105; IG I 236a; AIO 1185; AIO 1189)."” Moreover,
Lysias’ Against Nicomachus (dated to c¢. 399) provides some details about the
work of one of the anagraphess. Nicomachus had to deal with laws related to
the sacred calendar and sacrifices (Lys. 30.1725). He was accused of abusing
his office within the official audit (euthynai). 1 argued that the anagrapheis
were neither mere scribes nor magistrates vested with extensive legislative
authorities (Miskiewicz 2025). The most demanding part of their task con-
sisted of locating, identifying, and compiling all general laws (romo1), even
before the formal distinction between nomoi and psephismata that was intro-
duced in 403/2.*° Final authorisation and voting on laws took place at the
Assembly (see IG T’ 104, I. 1-9; Andoc. 1.82). However, because of the second
coup in 405/4, the anagrapheis’ work was interrupted until the abolition of the
Thirty Tyrants in 404/3, and then continued until 400/399 (Lys. 30.2, 4).

2.1.3. The Thirty Tyrants and the democratic response to them

A scholion @d Aeschin. 1.39 to which Julia L. Shear draws attention, evi-
dences, from 403 onwards, the Athenian approach to the laws dismantled
under the Thirty (Shear 2011: 230 n. 11). It reports on the activities of the
newly appointed officials — the Twenty (also mentioned in Poll. Onrom.
8.112). They were to take the first steps toward restoring democracy and
address the consequences of the second coup. The scholion reads:

Scholion ad Aesch. 1.39 (ed. Dilts 1992): dmodaBwv odv ¢ dfuos Ty éevle-
plav €lleTo modiTas elkoot Tovs {nTicovTas kat avaypdpovras Tovs dieplap-

" On Draco’s homicide law, see recently Harrts ¢ CANEVARO 2023 (also OSBORNE &'
Ruobes, GHI 183A). On the sacred calendar (410 1185, AIO 1189, also Greek Ritual Norms
45A and 45B), esp. LAMBERT 2002; on IG T’ 105 (also OsBorNE & Ruopgs, GHI 183B), see
Borro & FARAGUNA 2021: 108-113. All epigraphic evidence is discussed in SHEAR 2011: 79-97.

*% Only after 403 did the Athenians formally distinguish between nomoi (general, abstract
laws binding all citizens) and psephismata (ad hoc decisions for particular cases). This dis-
tinction became a cornerstone of the post-403 reorganisation of the legal order. For the
classic treatment, see HANSEN 1978.



DIOCLES LAW AND THE VALIDITY OF LAWS 187

/.,LG/VO'US‘ 7'03]/ VO’/.,L(}JV. Kot G,SZH’](/)L,O'(XV’TO KG,LVOljS V(;/.;LOUS €L’O’(p€/p€LV (iVTL’ TWY dﬂO—

’ > 7 / , ’ ’ ’ , ’
A(,U/\OTL()V €T APXOVTOS EUKAGLBOU, 83‘ TPWTOS T]pgé META TOUS TPLAKOVTA,
ﬂOAA(i /.,LG/V’TOL Kot SGLVd e’rrpafav OL’ TPLO:KOV’T(I.

‘When the people had recovered their freedom, twenty citizens were elected
to search out and write up those laws that had been destroyed, and they
decreed to introduce new laws in the place of the demolished ones in the
archonship of Eucleides, who was the first archon after the Thirty. (transl.
from Shear 2011: 230, slightly modified)

In this passage, we learn that it was a separate decision to write up laws
destroyed by the Thirty; kawot véuow seem to refer to renewed laws which
were ‘demolished’ by the Tyrants (as laws on inheritance and testament: Azh.
Pol. 35.2).” The scholion says nothing about the activities of the anagrapheis.
It informs about the remits of the so-called Twenty in this respect;”” still,
one cannot exclude the @nagrapheis’ involvement in this process, as many of
their previous works were likely disrupted by the Thirty.™

Undoubtedly, the decrees that had been destroyed by the Thirty were ‘re-
published’ with additional clauses of their validity — as the epigraphic evi-
dence demonstrates. An inscription with interrelated decrees with honours
for Samians (IG 11* 1, IG T’ 127 = AIO 796 = Osborne & Rhodes, GHI 191,
Rhodes & Osborne, GHI 2) is a good example thereof.”* In the psephisma 2a,
it is reported that the Athenians decreed as follows (. 43—44): kal dm[avra
kUpia dvar a mpdTepov o dnuos| éfmpicaro 6 Abmvaiwy Tdu djuw T Za-

[miwv], ‘and everything shall be valid which previously the People of Athens

' On Ath. Pol. 35.2, see RHODES 1985b, ad foc. On the activities of the Thirty; see also SHEAR
2011: 166-187. On destroying inscriptions in Athens, see further Low 2020: esp. 249258
with regard to the activities of the Thirty and the restoration of democracy in the late fifth
century, see also CULASSO GASTALDI 2014: 4—7, RHODES 2019: 147-148; DREHER 2022: 37-38.

22 . .
However, the scholion uses the verb anagraphein, see below, n. 38.

3 Some scholars have interpreted the destruction of inscriptions containing the sacred
calendar (see above, n. 19) — that Nicomachus was likely working on — as the annulment
of activities of the Thirty; see more in RHODES 1991: 9395 (offering a brief overview of
scholarly positions on interpreting damage marks); see also CLINTON 1982: 32, 35; ROBERT-
SON 199I: 44—45; JOYCE 2022: 106—110; SHEAR 201I: 238—243.

** It contains three decrees: first dated to 405/4 (1a), the second (2a and 2b), and the third
(3) dated to 403/2 (both texts preserve the dating of the archonship of Eucleides).
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voted for the People of Samos’” This shows that the Athenians not only
‘annulled’ everything the Thirty had done, but also restored legitimacy to
decrees the oligarchs had destroyed, thereby dispelling any legal doubts
about their validity.”® The Samians were also likely interested in clarifying
their rights and privileges. Such re-publications also performed a symbolic
and ideological function (see Shear 2011: 286—322; Low 2020).

2.1.4. New rules on law-making (nomothesia) and the amnesty policy

In 403, in addition to the reappointment of the anagrapheis, the Athenians
decided to introduce key principles regarding law-making (nomothesia)
and to adapt them to the amnesty policy. Andocides’ On the Mysteries pro-
vides some insight into these actions.”” This speech was delivered as a
defence in a trial dated ¢. 400, in which Andocides was accused of impiety
(asebeia), likely through the procedure of endeixis.”® The defendant tried to
convince the judges that, after the democracy was restored and the
amnesty was declared, all laws (and decrees {psephismatal), including those
established before the archonship of Eucleides (403/2), were no longer
valid (Andoc. 1.89). Consequently, he argued that Isotimides’ decree,
dated to 415, which imposed penalties on Andocides (including a ban on
entering the temples, eventually leading to Andocides’ exile),”” was no

* Transl. by S. Lambert and P. J. Rhodes, taken from AI0). The amendment to this
decree is also preserved in 1l. 5155 (decree 2b) and in 1. 66 (decree 3).

2 . . . . .

% See THOMAS 1995: 66 that interprets agraphoi nomoi ‘as a measure against the oligarchs’
unscrupulous use of unwritten law; and the final binding declaration that the democracy
was run on written law only’; on agraphoi nomoi, see more in section 2.3.

2 .
7 On the commentary to this speech, see MACDOWELL 1962; HAGEN 2021.

* However, Rebecca Van Hove has recently argued that Andocides’ trial took place
under the endeixis atimias, see VAN HOVE 2025 (see also HANSEN 1976: 128-132). For the
context of trials of asebeia, see FILONIK 2013: 42—43.

* Andoc. 1.71: 6 wev yap elmev elpyeclar 7dv lepdv Tovs doefrioavras kal dpoloyfoavras,
‘(Isotimides) proposed that those who had committed impiety and had confessed it
should be excluded from the holy places’. Throughout the article, I follow the edition of
Andocides by DiLts ¢ MurpHy 2018 and the translation of D. M. MacDowell in Ga-
GARIN & MacDoWELL 1998, with slightly modifications.
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longer valid.*® Therefore, his prosecutors were precluded from charging
him before a court in 400 for the profanation of the Eleusinian Mysteries
and the ‘Hermocopidae affair’.’' Eventually, the orator won his case and
was acquitted.

From Andocides’ account, one can infer that the scrutiny of the laws
was made only in 403, and that laws prior to that year were not valid. Nev-
ertheless, we have another vital source for the ‘law reform’, namely, the
above-mentioned Against Nicomachus (dated to c. 399). Lysias’ speech chal-
lenges the view that the restoration of democracy after the Thirty Tyrants
entailed the annulment of the previous activities of the anagrapheis, which
had begun in 410 and were initiated anew in 403, as Andocides suggests.
On the contrary, the anagrapheis worked on the scrutiny of the laws until
400/399 (Lys. 30.2, 4). Indeed, Andocides presents these events in this
way because of his reinterpretation of the amnesty covenant.’> After over-
throwing the Thirty, the Athenians decided to grant a political and legal
amnesty to prevent further stasess. The majority of scholars stress that the
amnesty was intended to preclude accusations for actions committed by cit-
izens before 403/2 (i.e. mainly during the activities of the Thirty),” thereby

3 Andoc. 1.8: 7 mept To0 Ymeploparos Tod TooTiuldov, ws drkvpdy éorw, ‘with the decree of
Isotimides that it’s invalid’; see also Andoc 1.72: s 8é kal TovTo 70 Prjpiopa AéAvTar Kal
drvpdy éoTw, éyw vuds diddéw, ‘Besides, that decree has been abolished and is invalid, as I’ll
explain to you’; [Lys.1 6.9: els Tocotrov 8¢ 76Auns dpikrar, dhote kai Myet mepl 70D vépov, s
kabfpyTal 6 wepl adTol Kelpevos kal ééeaTw adTQ 107 elotévar els TV dyopav kal €ls Ta lepd,
‘He has reached such a level of audacity that he even makes speeches about the law, arguing
that the existing law which refers to him has been overthrown, and that it is already permis-
sible for him to enter the agora and the sacred places {short lacunal’ (transl. from Topp
2000, slightly modified here and elsewhere). This is a rather problematic speech, since
Lysias is likely not its author; see further the edition of TobD 2007: 403—408 (and ad /oc).

3'This case is meticulously discussed by Joyce 2022: 24-25, 107-126, who describes
Andocides’ factual and legal manoeuvrings; see also HAGEN 2021: 174; VAN HOVE 2025

32 The sources: Ath. Pol. 39.6, 40.2; Xen. Hell. 2.4.43; Ar. Plut. 1146, scholia ad loc.; Andoc.
1.90; Aeschin. 2.176; Just. 5.10.11. On the amnesty, see LONING 1987 and, more recently,
Joyck 2008, JOYCE 2022, contra CARAWAN 2002; CARAWAN 2013. Scholars have debated
how to understand the main clause of the amnesty un uvyowcareiv and its implications for
subsequent trials in Athens at the turn of the fifth and fourth centuries.

33 MacDOWELL 1962: 128-129, 200—203; CANEVARO 2013a: 124; JOYCE 2022: 99—100, 110~
111, 120; see also CARAWAN 2002.
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reducing legal opportunities for revenge and preventing potential civil wars.
In this context, the following passages deserve particular attention:

Andoc. 1.81-82 (ed. Dilts & Murphy 2018): {81} émeidy) 8’ émavijrfere éx
IHewpaids, yevduevov ép’ dutv Tipwpetofar éyvwre édv Ta yeyevnuéva, ral
\ / > 4 ’ \ 7/ N \ b / /’ \ ¥
mepl mAelovos émomjoacte clew Ty mAw 7 Tas dlas Tipwplas, kal €doe

\ ~ b / ~ / / \ e ~ ~ 4
Wy pvnotkakely AAAots TOV yeyermuévwy. 86€avta 8€ dulv TavTa eileabe
3 3 ’ o ~ ~ ’ 14 1% 34 ’
avdpas elkoou: ToUTovs O€ émueletolar s méAews, €ws dAdor vduor

~ / \ ~ ~ / / \ ~ 4 ~

Tebetev. Téws € xpnobar Tots Z8Awvos véuots kal Tots Apdrovros Beopots.
[82} émeidn 8¢ Bovhijy Te dmexAnpdicare vouobéras Te eldeabe, nipiorov

~ 4 ~ / \ ~ 4 \ Y 9 \
TGOV véuwy 7oV Te ZéAwvos kal Tdv AdpdrovTos moAdods dvTas ols moAdol
TGOV TOMTOY €voyoL Noav TGOV TPOTEPOY Evera Yevouévwy, EkkAnalav mou)-
cavtes éBovAedoache mepl adTdv, kal éfmplcacle, Sokipudoavres wavTas
ToUS vipovs, €ir’ avaypdfar év 1) 0TOQ@ TOUTOUS TGOV Véuwy ol dv Sokti-
pacldot. kal por dvdyvwbi 7o Yripiopa.

{81} After your return to Athens from Piraeus, though it was in your power
to take revenge, you decided to let bygones be bygones. You thought sav-
ing the polis more important than personal vengeance, and you resolved
not to revive accusations against one another for what had happened. On
this resolution you elected twenty men: they were to take charge of the
polis until other laws should be enacted. Meanwhile, the nomo: of Solon
and thesmoi of Draco were to be applied. {82} After you had drawn lots for
a Council and elected lawmakers, they found that under many of the nomo:
of Solon and Draco many citizens were liable to penalties for what they had
done earlier. You called an Assembly, discussed about it, and decreed that
all the laws should be scrutinised, and then those laws which were scruti-
nised should be published in the Stoa. Please read the decree for me.*

The passage® gives an impression of a relatively rapid process of Soxiud-
’ \ ’ ¢ o e . ) .
{ew mdvTas Tovs vépous, ‘scrutinising all the laws’, which was to be com-

* This sentence is a bit problematic. Manuscript gives: éws dv of véuor Tefeiev. Stahls
emendation to retain &\o: (but, the apparatus provides also: dv of A [dv del. Dobree}l : ad
of Weidner : 87 of Richards) is widely accepted and gives the sense I have left in the trans-
lation (here, I have amended MacDowell’s emendation following RHODES 1991: 96): ‘they
were to take charge of the po/is until other laws should be enacted’; see also CARAWAN
2002: 16, with n. 64.

3 What follows is the decree of Teisamenus, suspected of inauthenticity; see above, n. 3.

3 Vis-a-vis passage after the quotation from the decree: Andoc. 1.85; see below; n. 100.
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pleted already in ¢. 403; but, from Lysias, we learn that Nicomachus was
active as an anagrapheus until 399. Andocides’ information from the time
of his trial (c. 400) that the scrutiny had been completed seems thus not
to be true.”’” Andocides does not expressively mention the anagrapheis as
a part of this project. Yet, his employment of the key verb avaypdepew,
likely refers in this context to the anagrapheis.”® It has been stressed that
while reading the passage, one should distinguish between those two very
issues (as in Canevaro 2015: 39—40). One was to conduct scrutiny of the
‘old’ (or existing) laws of Athens, continuing after 403, the other was to
introduce new laws and to create new vital principles for the constitu-
tional order of Athens, a task assigned to the ‘lawgivers’ (nomothetas).”’
Both were designed to ‘heal’ the Athenian normative situation, thus
restoring legal consistency, the rule of law, and democracy; yet, from a for-
mal point of view, these were two separate processes.

2.1.5. Dating of Diocles’ Law

Diocles’ Law was introduced precisely by the nomothetai involved in the
‘evolving law reform’, who, indeed, were somewhat different from their
fourth century counterparts.*’ The grammatical forms of the verb r.0éva.
utilised in Dem. 24.42 suggest that Diocles’ Law was likely enacted one

37 But so, HANSEN 1990: 65 (see also 70); see also below; n. 98.

% Mentioning the anagrapheis is not within Andocides’ interest, as it is for the accuser in
Lysias’ Against Nicomachus, where, in most cases, he uses the verb anagraphein to denote Nico-
machus’ activities (as Lys. 30.2, 4, 9, 20, 21, 25, 29; only twice uses anagrapheis: Lys. 30.2, 25).

3% CANEVARO 2015: 3943 discusses them fully. Over the last few years, a debate between
Canevaro and Hansen has unfolded on the fourth century Athenian nomothesia: HANSEN 1985;
HANSEN 2016a; HANSEN 2019 (contra CANEVARO 2013b); CANEVARO 2018; CANEVARO 2020;
much of this debate is also related to discussion on the (in)authenticity of documents incor-
porated in manuscripts of Demosthenes, esp. Dem. 24.2023 (see n. 3 above). On fourth cen-
tury law-making, see KAHRSTEDT 1938; ATKINSON 1939; MACDOWELL 1975; RHODES 1985a.

40 See CANEVARO & HARRIS 2012 TTO-TIT. Yet, some similarities can be observed; in the
fourth century nomothesia, there was also a proposer of the initiative to use nomothetai (like
in IG IT 1 320, 1. 4—7); see also ATKINSON 1939: 142-150 (on the date of the introduction
of nomotheta).
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year after the archonship of Eucleides, that is, in 402/1."' For the periods
7po EdkAeldov and én’ EdrAeldov, the aorist forms (refévras, éréfnoar)
indicate that the relevant actions had already been completed. For the
time after the archonship of Eucleides, however, Diocles’ Law states: Tovs
86‘ /.,LET) Ele)\€L/87}V 'T€0€/V'Ta§ Kal: 'T(\) AOHT(‘)V 'TLBGMG’VOUS‘ K'UPLIOUS GEVQL. The
present participle T.0euévovs, combined with 76 Aoiumov, marks the ongo-
ing and future legislation. Diocles’ Law thus emerged at a specific
moment in the late fifth century, aiming first to bring order to the ques-
tion of legal validity regarding measures previously undertaken by the
anagrapheis (see more below, sections 2.2.2 and 2.3). Emphasis was placed
on the democratic project of the scrutiny of the laws. It had begun after
the first coup and was interrupted by the second coup: a fact highlighted by
the complement év dnuokparia in the very specific context. ‘In democracy’
in Diocles’ Law has got, on the one hand, a negative and retrospective
aspect — the confirmation of the annulment of the legal and constitutional
acts of the oligarchs. On the other hand, it has got a positive valour too:
both retrospective and prospective. It was to establish rules on the valid-
ity of laws, both concerning the scrutiny of old laws and future legislation
in general (from 403/2 onwards assigned to nomothetar).

2.2. The archonship of Eucleides,
validity (xvpiovs eivar) and application (xp7cfar) of laws:
Greek legal language and its manoeuvrings

The archonship of Eucleides was a significant turning point for Athenian
democracy.*” Yet, Diocles’ Law deals specifically with the validity of laws,
not their application, which in Greek legal language formed a separate

“ The date of Diocles’ Law is not certain, but considering its content, it seems that
Athenians wanted to sort out the legal doubts from the beginning of the resurrection of
democracy in 403/2; see also CARAWAN 2002: 19 (‘Diocles’ law was probably enacted with-
in a year before or after Andocides’), and SICKINGER 1999: 101.

* This is also the czesura in which the official alphabet changed from Attic to Ionian, as
mentioned by Theopompus (FGrHist 115 F155; see also Douris, FGrHist 76 F66); for more
discussion, see D’ANGOUR 1999.
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‘normative category’. The normative category of validity of laws (expressed
by kvplovs eivad) refers to the situation in which legally enacted laws exist
as part of the body of laws in the legal order. The application of law
(expressed by ypijofar) implies mainly ‘using laws’ by the magistrates
during their official ongoing practice as well as during the trials.* The ap-
plication of law against the archonship of Eucleides was equally important,
but in a distinct and separate sense. My argument is that the legislative
vocabulary of fifth—fourth century Athens (2.2.1) provides a framework
for interpreting Diocles’ Law and the significance of the archonship of
Eucleides for both the legal sphere of the private (2.2.2) and the public
(2.2.3) — the latter elucidating some of Andocides’ manoeuvrings with the
legal terminology discussed. But first, general remarks on the Greek legal
language on the validity and application of laws are required.

2.2.1. Athenian legal language:
validity and application of laws

Athina Dimopoulou pointed out that, though Greek lacks a fully devel-
oped legal vocabulary for (in)validity, some terminological tendencies can
be discerned.** Comparisons with other poleis show that, from the classical

* One of the most important theoretical accounts of the distinction between the valid-
ity of law and its application was offered by the legal positivist Hans Kelsen in his famous
‘Reine Rechtslehre’ (Pure Theory of Law). For Kelsen, validity (Geltung) consists in the der-
ivation of a norm from a higher-level authorizing norm within the hierarchical structure
of the legal order, whereas application (Anwendung | Vollziehung) consists in the concretiza-
tion of a general norm by the competent organ in an individual case; see KELSEN 1967: 8-17
(on validity) and 193214 (on the application of law). Such a strict perspective is, of course,
anachronistic according to Athens. Still, the question is whether one can find any similar
distinction between these two ‘normative situations’ in the ancient evidence.

* Dimorourou 2014: 250, also n. 13. She focused on the broader perspective of the laws of
the Greek poleis, based primarily on epigraphic evidence; see also DREHER 2022: 63-67 (who,
at 63 n. 164, rightly highlights that ‘Vollstindigkeit kann aber nicht angestrebt werden).
Recently, there have been attempts to identify characteristics that govern the ‘Greek legal
language’ (see the recent PhD dissertation by SHIELDs 2024). On the evolution of the con-
cepts of power and empowerment in classical Athens, see CAMPA 2024: esp. 9396, I12-117.
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period onwards, it was typical to use formulas such as kipios eivar (‘shall
be valid) or dkvpos eivar (‘shall be invalid) to mark issues of validity.*

As far as Athenian decision-making practice is concerned, the only fifth
century epigraphic evidence for the usage of this terminology appears in
heavily supplemented lines from the so-called Cleonymus Decree (dated
to c. 428-425, IG T’ 68; see also Osborne & Rhodes, GHI 152). It prescribed
punishment for whoever ‘contrives wickedly that the decree about the
tribute shall not be valid’ (Il. 43—44: éav 6¢ Tis kaxoTeyvei [hmos é kbprov
éoral 76 poépiopa T 76 pépo).*® De iure, this was a psephisma concerning
the tribute of the Delian League, but de facto, it formed a general law on
integrating foreign policy into Athenian internal administration (especially
the judicial order).

Similarly, when analysed through the prism of the hierarchy of law
established during the late fifth century law reform — namely, the
supremacy of nomoi over psephismata — the term kurios is employed, as in

* LSJ generally defines &xupos and xupios as opposites in the sense of ‘with authority’
versus ‘without authority’, 5.v. kdpios and dxvpos; for legal issues (laws, sentences, etc.),
translations of the latter include invalid, unratified, and obsolete. This formulation is prima-
rily based on the word «dpios, which also has multiple meanings; its centrepiece is the
holding of some power over something or someone (e.g. a legal guardian; see more in
CaMPA 2024: 97-103).

*¢ Transl. by S. Lambert and P. J. Rhodes (410). Moreover, we have some fifth century
examples of usages of this wording for the validity of judgments given by the Athenian
institution and imposed on the members of the arche; see IG I’ 10, 1. 19: 1) karadix]n dxv-
pos éorw (OsBORNE ¢ RuHODES, GHI 120; decree on judicial relations Athens—Phaselis).
Also in IG I? 34, 1. 38 (OsBORNE & RuopESs, GHI 154; Cleinias’ decree), it is mentioned
only that the judgments (?) of the Boule regarding the violations of the rules for paying
phoros shall be valid: avr]of xvpla éo7o; yet, the inscription is broken down here, so the
exact meaning remains unclear. Probably the judicial context of x?piot can also be found
in IG P 21, 1. 75 (Athenian regulation made by syngrapheis for Miletus). DIMOPOULOU 2014:
250 n. 15 pays attention to Ath. Pol. 68.3-69.1, which refers to the voting procedure by the
dikastai in fourth century Athens; every judge had one token for acquittal and one for con-
viction. One was placed in a bronze amphora (Rurios amphoreus), hence the name kyrie
psephos, and the other in a wooden amphora (ekuros amphoreus), hence the name akuros
psephos; the validity of judgments of dikastai is also discussed in Ath. Pol. 45.1, 35.2. T will
return to the power of the judgments for the Athenian citizens below, in section 2.2.2. I
want to thank an anonymous reviewer for paying attention to IG I’ 68 and clarifying the
above passages from Ath. Pol. 68—69.



DIOCLES LAW AND THE VALIDITY OF LAWS 195

Dem. 23.87: ymjpiopa 8e undev unre BovAis uire dnpov vépov kvpudTepov
elva, ‘No decree of the Council or Assembly prevails over a law’.” Aeschines
likewise describes the annual scrutiny of the laws, carried out by the zhes-
mothetai, whose task was to detect contradictions between laws, specifi-
cally by determining whether there was an invalid law among the valid
ones (] Gkupos év Tois kupiows).* These examples indicate that the expres-
sions kurios/akuros einai constituted appropriate terminology in the leg-
islative context for distinguishing valid from invalid norms, at least from
the late fifth century onwards.

This offers a parallel to the language expressing the validity of norms,
which becomes central in Diocles’ Law, which consistently employs
kuplovs elvar to define when nomoi were to be valid. After this Law was
read aloud by the court secretary, the accuser in Dem. 24.43 paraphrases
its content using moweiv kvplovs, emphasising the act of making laws (in)-
valid (see also Dem. 20.139).

It is challenging to discern precise legal language in archaic and early
classical Athens that denotes the act of ‘repealing’ laws from the legal
order. By the fifth—fourth centuries, however, one already finds terminol-
ogy that expresses the effect of such an act.”

Aeschines, when describing the fourth century scrutiny of the current
laws by thesmothetai, uses the verb avaipeiv, which may mean ‘to take up;
destroy; withdraw; rescind’.”’ In the fourth century, Adew is also used to

“ Transl. from Harris 2018. This document is regarded as authentic by CANEVARO
2013a: 75—76. See also Hyp. Ath. 5.22; Dem. 23.218; Dem. 24.30; Dem. 23.87; Andoc. 1.89
(I leave aside Andoc. 1.87, which has been recognised as an inauthentic part of the decree;
see above, n. 3, and below n. 101).

*8 See Aeschin. 3.38-39 (partially quoted below, n. 105). For the literature on this proce-
dure, see above, n. 39.

* See especially DREHER 2022: 63-67. On the mounting problem with Athenian legal
order before the late fifth century, including the introduction of graphe paranomon, 1 elab-
orate below (section 3), here focusing on the terminological issues.

5% Aesch. 3.39-40 with Ath. Pol. 29.4 on the Four Hundred’s annulment of some legal
devices. See, LSJ, s.v. avaipeiv. Regarding the activity of the Thirty, the verb kafaipetv is also
used to describe the destruction of inscriptions, such as in Azh. Pol. 35.2, in which the oli-
garchs were supposed to ‘take down’, and thus plausibly to ‘destroy’, the laws of Ephialtes
and Archestratus on the Areopagus (see above, n. 21). However, see the usage of kafaipeiv
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describe ‘repealing’ of nomoi from the legal order via nomothesia (Dem.
3.10; 24.33). This verb is also attested in the fifth century evidence (before
‘law reform’), in which the Athenians repealed the previous decrees (pse-
phismata) at the Ekklesia. There are two famous examples.” In 427, the
Athenians repealed the prior decree ordering andrapodismos of the revolted
Mytilenians.”> In 415, during the debates over the launch of the Sicilian
Expedition, the Athenians repealed the previous decree authorizing the
dispatch of sixty ships and simultaneously increased the number to one
hundred.” Remarkably, the Athenian texts also employ such wording to
denote ‘the overthrow of democracy/people’”* It all shows that already
in the fifth century, the Athenians had a precise vocabulary to describe
the repeal of laws from the legal order, thereby determining their (in)-
validity status.

Contrariwise, a very different ‘normative category’ is built within the
sphere of the laws’ application by officials in their daily formal duties, as
well as their use by regular citizens. Such situations are reflected by the
occurrence of ypdouar in the middle voice form (often as an infinitive
xpiobad), which most generally denotes ‘make use of for oneself’. This
term can refer to the use of laws in some poless, that is to a situation in
which citizens are subject to laws and live within a particular legal frame-

in Ath. Pol. 475 to mean regular tasks of the officials (see also AIO 819, RHODES &
OsBORNE, GHI 25, 1l. 55-56; law on dokimastai of silver coinage, dated 375/4). However,
Martin Dreher has recently reinforced the view that the mere destruction of the ‘carrier’
of the law did not render it ‘invalid’, thereby implying its elimination from the legal order
altogether (DREHER 2022: 67—71).

5'See also IG I3 46 (= OsBORNE & Ruopes, GHI 142), 11. 2427 and IG I? 10, 1. 15.
52 See Thuc. 3.36-50 with HARRIS 2013b: 98.

% See Thuc. 6.6-6.32 and IG I’ 93 = OsBORNE & Ruopgs, GHI 171, fr. d and g, 1I. 7-8:
AMoat 8¢ [-7-Jar 76 @oépi|opa; vis-a-vis Thuc. 6.8.2 and Thuc. 6.25. For the legal aspect,
see Harr1s 2014. He also convincingly argues that Nicias’ proposal to revote (dvayme(-
lew), and thus de facto repeal, the previous decision to engage in this campaign was illegal,
since it did not proceed as a probouleuma in the Boule; for this reason, there was a kind of
fear that the decision of the prytanis to revote the decree would ‘abolish the laws’ (Thuc.
6.14: Mew Tovs véuovs).

> Thuc. 6.27.3; Andoc. 1.36; Lys. 13.20; the title of Lys. 25: 6fjuov xataddoews dmoloyia;
év 1) méAeL Ts dnuokpatios karatvbelons in Andoc. 1.95.
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work.” When Herodotus introduces Solon and the reasons for his depar-
ture (@podemia) from Athens, he writes that ‘he did so as not to be com-
pelled to repeal any of the laws he had made, since the Athenians them-

selves could not do that, for they were bound by solemn oaths to abide

for ten years by whatever laws Solon should make’.*®

The problem with the Greek legal language is that the sources do not
necessarily focus on legal matters. An inconsistency in terminology arises
particularly in Ps.-Aristotle’s Athenaion Politeia, which often relies on the

vocabulary of its own evidence, as Peter J. Rhodes rightly observes in his

edition.”’

Giving examples of laws in which the pre-Cleisthenic naukrariai are
mentioned (Azh. Pol. 8.3), the author notes that these appeared ‘in the laws
of Solon which they no longer use’ (év Tols véuous Tois ZéAwvos ols odkérTt
xpovtad. In essence, these would be laws already ‘null and void’, no

% See Hdt. 1.173.4, 1.216.1, or, more abstractly, Isoc. 12.124; see also Dem. 24.139-142; IG
IT* 1, 1. 15: 7ols 8¢ vépous ypfofac (more on this inscription, see above, n. 24-25).

% Hdt. 1.29.172: (va 67 w) Twa TOV véuwy dvaykacly, Aboar TGy éBeto. avTol yap odk
ofol 7€ foav avTo morjoar Abfnvaior: dprioior yap peydloiot katelyovto 8éka érea xproe-
ofat véuoiat Tods dv opu ZéAwy OiTar; transl. from GODLEY 1920. Other sources attest
borkos to last for 100 years, which is perhaps intended to stress the unchangeability of his
laws; see Ath. Pol. 7.2; Plut. Sol. 25.1. The evidence is, however, inconsistent about the cir-
cumstances of the oath. Horkos seems more likely to have been promised before the
announcement of the laws by Solon, as Herodotus notes. Still, the oath was probably
bound for 100 years, not 10, as the historian thought — the discrepancies likely derive from
mixing the information that Solon was supposed to spend 10 years outside Athens after
his reforms (CANEVARO 2015: 13). Solon abandoned the po/is because citizens started to ask
him to explain the laws, but he did not want to change them (see Ath. Pol. 11.1: BovAduevos
wiTe TavTa kweiv; see also the véuor axivyror in Thuc. 3.37.3 that Cleon argued for during
the Mytilenean Debate). On the oath, see also Rosivacu 2010 and more recently Pop-
DIGHE 2023. Some later sources also attest that Solon pronounced a curse (dpd) on anyone
who would abolish his laws (Dio Chrys. Or: 80.6; also Gell. NA 2.12.1). All of the above evi-
dence fits the ancient Greek approach that generally mistrusted legal innovation (see also
Ar. Thesm. 352—371). On such ‘ideology of legislation’ in Athens and beyond, see CANEVARO
2015: 133, and on the Athenian approach to legal change, see also BOEGEHOLD 1996;
SCHWARTZBERG 2004; WALLACE 2012; RUBINSTEIN 2023; DREHER 2022: 12-14.

57 See RHODES 2017: 21-28. All translations of Ath. Pol. are taken from the edition of
RHODES 2017.
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longer constituting a part of the legal order, or, in other words, being
akuroi nomoi. Similarly, we learn that, due to the introduction of Solon’s
laws, the Athenians ‘ceased using Draco’ thesmoz’, except those on homi-
cide.”® There are also inconsistencies in the passages on Pisistratus. On
the one hand, the Athenaion Politeia follows the tradition that the tyrant
observed the laws (Azh. Pol. 16.8; see also Hdt. 1.59.6; Plut. So/ 31.1). On
the other hand, when describing the reforms of Cleisthenes, it states that
‘for it happened that the tyranny had consigned Solon’s laws to oblivion
by not using them’ (Ath. Pol. 22.1: kai yap cvvéBy Tods pev ZéAwvos véuovs
agavioar Ty Topawida Sua 76 ) xpiodar).” Thucydides emphasises that,
in Athens under Pisistratus, laws were applied (i) wéAis Tois mplv kewpuévors
véots éxp7iro), but the tyrant controlled the offices.®” Therefore, the laws
remained formally valid because no one repealed them. Still, some lost
their true significance due to their lack of application (by both officials
and citizens). At that time, no po/is authorities recognised the need to for-

58 Ath. Pol. 7.1: molirelav 8¢ kaTéoryoe kal vépovs éinkev dAovs, Tols 8¢ dpdrovros feo-
wots éravoavto xpwpevor Ay TV povikav, ‘He established a constitution and enacted
other laws, and they ceased using the statutes of Draco except those on homicide’; see
also Plut. Sol. 17.1: IlpdTov peév odv Tovs dpdrovros véuovs aveide ANy TV govikdy dmav-
7as (the verb dvapeiv used by Plutarch seems to be more formal, see above, n. 50). See
DREHER 2022: 16-17 (with n. 31) and 64, although in n. 175 he suggests that the verb
chresthai with a negation, as used by Andocides in the passages discussed below, carries the
sense of: ‘Gesetze nicht (mehr) anerkennen’, das heifit “auftheben™. I have a different
approach (see below, section 2.2.3).

% The verb dgavilew used here is peculiar; the Athenaion Politeia explains why these laws
‘became invisible’ and the verb carries a metaphorical meaning. However, one can also
contextualise this passage within the background of the so-called entrenchment clauses that
appear in the inscriptions and play the role of protecting the law and its ‘carrier’ from
destruction; see, for example, I. Iasos II 220, ll. 7-8, or the ‘Teian Dirze’: OSBORNE &
RuoDES, GHI 102, 1. 35—41. On this point, see DREHER 2022: 66. On the ‘entrenchment
clauses’ in the Athenian epigraphical data, see further LEw1s 1997.

% Thuc. 6.54.6. On the passages from the Ath. Pol. and traces of this tradition, see
RHODES 1985b: 218—219 and 261. Pisistratus, despite exercising ‘hard power’ through the
use of some military forces (Azh. Pol. 14, Hdt. 1.59.5, Plut. So/. 30.3-5), also likely displayed
‘soft power’ via the ‘patronage system’ (I want to thank Marek Wecowski for suggesting
such an interpretation). From this perspective, there was no need for the tyrant to formally
change the Solonian laws.
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mally derogate the laws that were no longer ‘in use’, a phenomenon that
legal theory would describe as desuetudo.”'

In the second part of the Athenaion Politeza on the institutional aspects
of mid-fourth century Athens, ypijoba. seems to acquire a narrower
meaning. It refers to the application of laws by officials in specific formal
actions (such as during trials).®* This function is clearly illustrated in Ath.
Pol. 53.3, which describes the trial phase after public arbitration with the
work of diatetai, once a case has been forwarded to the relevant dikasterion.”®
Concerning nomot, this does not imply that they were not valid, but rather
that, at this particular procedural stage, they were not enforceable.®* More
generally, such contexts reflect the application of laws by officials in the
performance of their formal duties. Similarly, the judges were obliged to
apply the laws during trials (e.g. Dem. 21.34).

‘When in 415 the Athenians started the investigation of the ‘Hermocop-
idae affair’ and the ‘Profanation of the Mysteries’, they gave to the Boule
special powers (Andoc. 1.15: v yap adrokpdtwp), which probably allowed

' In legal thought, one can find the ‘institution’ of desuetudo, which refers to the non-
formal derogation of a norm from the legal order (because of its non-usage for a long time:
a kind of ‘dormant law’). This is also attested in Roman law through the opinion of Salvius
Julianus in D. 1.3.32.1 (however, this is a delicate passage since scholars debate whether it
is original or an interpolation); for more, see THOMAS 1965: 469—483. Other Roman law
contexts (e.g. lex imperfecta) are also discussed in DIMOPOULOU 2014: 250, 271. For a broad-
er (modern) legal approach, see also DREHER 2022: 52-53.

52 On the contrary, kUptos eivar appears to denote also a competence of the officials to
have authority over something, e.g. Ath. Pol. 45.1, 54.3 (see also the Boule’s competences in
Andoc. 1.93, quoted below, section 2.2.3).

6. ¥ > 5 ¥ > ~
3 From then on: otk ¢feort 8 otire vépois oiire mporhioeat otire paprupiats AN’ 7 Tais
v Lo ANy, ) / G :
mapd Tob StaTnTol Xprobal Tals els Tovs Exivous éufefAnuévas, ‘it is not permitted to use
laws, challenges or testimonies except those inserted in the jars from the diaitetes’.

54 Elsewhere, Ps.-Aristotle (Ath. Pol. 45.2) reports that ‘it is also permitted to private indi-
viduals to make an eisangelia against any of the officials whom they wish on a charge of not
applying the laws (ééeo 8¢ kai Tois iSidTais eloayyélew Wy dv BovdwvTal TéGv dpxdy ui)
xpiofar Tois véuous): and there is an appeal to the lawcourt for these also if the council
convicts’. Perhaps this ‘charge’ was related to situations in which the use of specific laws
was omitted; see FIL1IAS 2021: 144, who calls it descriptively: ezsangelia me chresthai tois
nomois; see also RHODES 1985b: 540—541.
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Peisander, during the session of the Boule, to propose to ‘abolish applying
the decree of Scamandrius’ that was supposed to ban torturing citizens by
the polis’ authorities (Andoc. 1.43).% As discussed above, \vew usually refers
to ‘repealing’ laws, but in this context, it describes only temporarily sus-
pending this law’s application in a very precise and extraordinary situation.

To sum up: certain tendencies can indeed be identified in the evidence,
though one should refrain from treating them with rigid dogmatism. The
Athenians appear to distinguish between the agpplication of law in specific sit-
uations (where the terminology of ypnofa. tends to predominate) and the
general validity of laws (in which the terminology of xipios efvar prevails).
Inevitably, some inconsistencies arise from the nature of our sources, which
are not fully coherent in their terminology — whether because certain works
(such as the Athenaion Politeia) follow their own conventions, or because
forensic speakers may shape particular themes to suit their arguments, as is
undoubtedly the case with Andocides (see below; section 2.2.3).

Some of the above-discussed sources show that the application of law
(xpnobad) can refer to specific judicial contexts, such as when officials
brought cases to court, or litigants lodged complaints. The complexity of
the legal language discussed so far is especially evident in the late fifth
century, amid legislative and judicial chaos. This is also the case with the
Athenian key term, prothesmia, which renders the ‘statutory limitations’
on a potential litigant’s liability. For example, citizens had one year to use
the graphe paranomon against an author of the alleged illegal decree®. Sim-

% Andoc. 1.43: avacoras o€ Ileloavdpos épn xpivar Aew 76 éml Dkapavdpiov Ynjpiopa kal
avaBiBdlew éml Tov Tpoxov Tovs dmoypagévtas, 6mws ui) mpérepov vOé EoTar mplv mubéabar
T0vs avdpas dmravras, Then Peisander stood up and said the decree of the year of Scaman-
drius should be repealed and those listed should be put on to the wheel, to make sure that
all the men were discovered before nightfall’. This passage in the context of adeia, see fur-
ther Esu 2021: 170-171; on the possible dating of this regulation, see MACDOWELL 1962:
92—93 (who dates it to the time of Pisistratus, or between 510—480).

66 Generally, on the gaps in Athenian law or partial quotations, see SICKINGER 2008;
RUBINSTEIN 2008; RUBINSTEIN 2018 (see also other contributions therein on ‘using’ or
‘abusing’ of laws).

“On the graphe paranomon and prothesmia, see GIANNADAKI 2015 (arguing against
Carawan’s scepticism concerning the one-year limits here; she also provides more con-
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ilar limits for liability — so indeed the sphere of application of law — were
also introduced for the archonship of Eucleides. This is evident in Aeschi-
nus’ speech (likely dated 346/5) against Timarchus. The accuser makes the
allegation, within dokimasia ton rhetoron, that Timarchus prostituted him-
self as a young man. In the passage, which has been somewhat overlooked
by scholars, he says:
Aeschin. 1.39 (ed. Dilts 1997): oxébacle 8¢, & dvdpes Abnvaior, ws werpiws
wéw mpoopépeabar Twywdpyw TovTwl. éyw ydp, 60a wév mais wv eis 76
odpa 7o €avTod YudpTNKEY, Apinut, kal €0Tw TaLTA WoTep TA éml TOV
Tptdkovta 7 Ta mpo EikAeldov, 9 €l Tis dAAy mdmoTe TowalTn éyéveTo
mpobfecuia.

Observe now, men of Athens, how reasonably I am going to deal with
Timarchos. All the offences which he committed when a boy against his
own body, I shall pass over; let those acts be invalid, like the acts commit-
ted in the time of the Thirty or before the archon year of Eukleides, or
acts before any other similar date imposing a statute of limitations.
(transl. from Fisher 2001)

It refers directly to the institution of prothesmia (‘statute of limitations’),
which was also employed and adapted to the late fifth century legal chaos
and law reform. After 403/2, the archonship of Eucleides became signifi-
cant not only for determining the va/idity of laws, as Diocles’ Law shows,
but also for regulating their application — the two dimensions that must be
clearly distinguished. It is therefore helpful to examine how these aspects
intersect when viewed through concrete examples: first, in the more pri-
vate sphere (as in the case of the citizenship law and its implications for
inheritance and property law, see section 2.2.2), and second, in the public
domain (as proved by Andocides’ manoeuvrings with legal language, see
section 2.2.3).

texts of prothesmia within the Athenian legal order; see esp. pp. 27-28). The sources on
prothesmia in Athenian law are Dem. 36.25, IG I’ 41, 1. 81; Dem. 38.17; Ps.-Dem. 43.16; e.g.
Athenian law recognised five years for bringing prosecutions regarding cases of wrongdo-
ing to wards; see FISHER 2001: 168. The verb aginu. also appears in legal contexts to mean
‘remit a charge’ or ‘drop a lawsuit’; LSJ, s.v. dpinud. On the graphe paranomon, see below,
section 3.
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2.2.2. The archonship of Eucleides
and ‘legal chaos’ within the private sphere of law

The caesura of the archonship of Eucleides was significant in two respects.
First, it regularised matters related to the project of the scrutiny of the
laws, which had begun in 410 and was interrupted by the Thirty in 404,
by emphasising the validity of laws. Second, it introduced temporary and
exceptional provisions concerning the application of laws — primarily to
ensure that the amnesty covenant would be observed in the courts, but
also to allow the ongoing scrutiny of existing laws and the enactment of
new ones through nomothesia. The archonship of Eucleides thus crys-
tallised several legal and constitutional issues arising from the turbulent
conditions of late fifth century Athens, including the judicial order dis-
rupted by the Thirty.®® Andocides refers to this as follows:

Andoc. 1.88 (ed. Dilts & Murphy 2018): 7as wev dikas, & dvdpes, kai Tds

Swaitas émounjoare kuplas elvar, oméoal év dmuokpaToupévy T ToAeL éyé-

vovTo, Smws uiTe xpedv dmoromal elev wiTe dikal avddikot yiyvowTo, dAAG
A~ Q7 ’ I3 ’ 5 -~ \ ’ 5 s e N

TG 18wy svuBolaiwy al mpdéeis elev: TV € dnuociwy ép’ 6méaots 7 ypa-

pal elow 7 pdoes 1) évdeifeis M amaywyal, TobTwy évexa Tols véuois éfm-

ploacle xpHolar dm’ Edrcleldov dpyovTos.

So, gentlemen, you made all judgments and arbitrations valid which were
given while the city was democratically governed, so that debts might not
be cancelled nor cases retried, but private agreements might be carried
out. For state issues dealt with by public prosecution or denunciation or
indictment or arrest, you decreed that the laws should be applied from
the archonship of Eucleides.

Remarkably, Andocides recalls here not laws but judgments (made by tri-
bunals and arbitrators) which, when issued under the democracy (.e. in
the period between the overthrow of the Five Thousand and the Thirty’s
power seizure), would ‘be valid’ («vplas evar).” Why does he refer to

% The complicity of the judicial situation in the late fifth century has also been dis-
cussed by WHITEHEAD 2002.

69 . o
Two laws are also quoted as documents in Dem. 24.56: 7as 8{kas xal Tas Swaitas, Soar
3 7 3 \ -~ 7 3 7 ~ 7’ 7 ol < 1 1
éyévovro éml Tols véuots év dmpokpaTovpévy 71 moAel, kuplas elvar, All verdicts and deci-
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judgments, not laws, under the democracy? It may be that some of these
laws — based on which these judgments had previously been enforced —
had already passed the scrutiny of the laws, while others had not. In the
restored democracy, the Athenians wanted to specify that such judgments
would also be valid,” even though now (after 403/2), in the course of
ongoing scrutiny of the laws, there might be some changes in the respec-
tive laws (or the nomothetai established some new laws which contradicted
those that were previously in force). The Athenians sanctioned the previ-
ous state of affairs to promote ‘legal certainty’ for private businesses. The
legal chaos and uncertainty could result from the ongoing project of legal
scrutiny, which was not completed due to the Thirty and was generally
expected to be finished more quickly than it actually was (Lys. 30.2, 4).

Lysias, while evoking the situation of Nicomachus as the anagrapheus
in his first remit until ¢. 404, states as follows:

Lys. 30.3 (ed. Carey 2007): €is Toi70 8¢ karéotnuer doTe ék Tijs TovTOU
xepos érautevduela Tovs véuovs kal ol avTiducor émi Tols SikaaTypiots
évavriovs mapeixovto, dupdtepor mapa Nukoudyov gpdorovres elAnpévat.
bl / \ ~ b / bl \ \ 3 / > \ /
émBalldvrwy 6€ Tdv dpxdvTwy émiBolas kal eloaydvTwy €ls TO SikaoTi-
ptov ovk NéAnce mapadoivar Tovs véuovs.

‘We were reduced to such straits that we had laws rationed out to us from
his hands, and litigants brought forward contradictory laws for the law-
courts, both sides claiming that they had received them from Nico-
machus. When officials were imposing penalties and introducing cases
into court, he was still reluctant to hand over the laws. (transl. from Todd
2000, slightly modified)

This passage shows that many issues remained unresolved during the
scrutiny of the laws. One of the problems was the persistence of contradic-
tory laws (enantioi nomoi) in the legal order. Such circumstances were not
the fault of Nicomachus’ work, as the accuser tried to persuade the judges.

sions of arbitrators that were made according to the laws during the democracy are to be
binding’, and émdoa &’ émi 7w Tpidrovra émpaxtn 7 6iky éducdabn, 1) idia 7 Snpocia, drvpa
elvar, All measures voted during the Thirty; or legal judgments rendered, either public or
private, are invalid’. On these documents, see JOYCE 2022: 118-119; regarding their (rather)
inauthenticity, see CANEVARO 2013a: 142-1435.

70 See, similarly, RHODES 1991: 97 (point ‘d’ in his list of the ‘principles’ at p. 96).
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They rather illustrate the ‘legislative chaos’ in Athens at that time. This
chaos evolved not only because of the oligarchs (see above, sections 2.1.1,
2.1.3) but also because of a lack of clear rules of change in the fifth century”"

2.2.2.1. Nothoi — a case study

As an example of this legislative chaos, one may consider the debates over
citizenship laws. In 451/50, Pericles introduced a law limiting citizenship
to children of both Athenian parents (Ath. Pol. 26.3).”” For debatable rea-
sons (most scholars point to the heavy losses of young men during the
Peloponnesian War), and probably before the last decade of the fifth cen-
tury,” the Athenians ceased to apply this law and considered citizens only
those sired by a citizen father. In effect, Pericles’ law became informally
(or perhaps even formally) ‘suspended’.” This development, in turn,
affected the property and inheritance rights of such children (see also
Isae. 6.47, 8.43); (0o ouuPdlaa in Andoc. 1.88 may have referred also to
this private sphere of law. Notably, the problem of defining and restrict-
ing citizenship (and thus shaping the Athenian constitution) had already
been part of the debate during the first coup (Thuc. 8.65.3; Ath. Pol. 29.5).

"t is worth stressing the value of CANEVARO 2015 and DREHER 2022, discussing broader
contexts of the building Athenian legislative order before law reform (see also below, sec-
tion 3), as well as in the fourth century; for Lys. 30.3, see briefly CANEVARO 2015: 22-23;
I also discuss this passage in MISKIEWICZ 2025: section 4.6.

72 The literature on Pericles’ law of citizenship is immense; see, e.g., WALTERS 1983;
OGDEN 1996; PATTERSON 2005; CARAWAN 2008; BLOK 2009 (the sources are helpfully
gathered at pp. 142-143) and BLOK 2017; IRWIN 2016. I omit discussion of what it meant
to be a bastard (nothos), and in particular if it was also linked to lawful marriage (‘engyetic)
in Athens; on this topic, see especially Joyck 2019.

7> We can presume that it was the end of the previous decade because, based on Ar. Av,
1649-1670 (produced in 414) and Eur. Ion. 668-675 (dated 415—413), this law seems to still
be in force.

7 Scholars inevitably have differing views on the oblivion of applying Pericles’ law; WaL-
TERS 1983: 327 doubts that there was an official annulment (laxly enforced at the end of
the Peloponnesian War’); such a possibility is considered in OGDEN 1996: 77 and WALLACE
2012: 117; see also PATTERSON 2005: 283—285.
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We are not entirely sure whether the anagrapheis worked on the citizen-
ship law(s) during the scrutiny of the laws already in the first stage of their
remit (until 404), after restoration of democracy in 410. There are no
sources to support or deny this proposal. Yet, it seems that citizenship
law would count as an example of such enantioi nomoi in the Athenian late
fifth century legal order: the rules based on Pericles’ law and the other
rules (formal or informal) that emerged later due to the ob/ivion of the for-
mer. Ultimately, courts and officials still had to proceed (Lys. 30.3),
despite the coexistence of contradictory norms. After the Thirty, the
Athenians accepted the validity of such judgments in the private sphere
(Andoc. 1.88), even though different — and sometimes opposing — laws
from before and during the archonship of Eucleides had governed these
matters. Accordingly, after the oligarchic regime, the Athenians sought
not only to restore the laws that had been demolished but also to bridge
the gaps left by the interrupted scrutiny of the laws by introducing spe-
cific ‘temporary rules’ to clarify the status of such enantioi nomo:.

The setting of these contradictory laws should be understood against
the backdrop of the distinction between ‘validity’ and ‘application’ of Per-
icles’ law, which was re-enacted during the archonship of Eucleides. Later
evidence illustrates this particularly well in cases concerning bastard off-
spring (nothos).” According to Athenaeus, Aristophon proposed the law
on nothoi under the archonship of Eucleides.”® By contrast, the scholion
to Aesch. 1.39 attributes the authorship of the same law to Nicomenus
and notes that it did not affect the status of those born before the
archonship of Eucleides.” This may reflect the continuation of the legal

7 The sources on nothoi are discussed and translated (see below, n. 76 and 77) in BLok
2017: 48—49.

7 Karystios F 11 Miller apud Ath. 13.577b: Apioropdv 8’6 pritwp, 6 Tov véuov eloeveykwy
ém’ EvxAelbov dpyovros 6s dv wi é€ doris yévnrar véfov elvar, “The orator Aristophon, the
same who proposed in the archonship of Eukleides that he, who was not born from an
aste, was a nothos’.

7 Eumelos FGrHist 77 F2 apud schol. ad Aesch.1.39: Edunlos ¢ Iepimaryrikds év 16
TpiTw mepl s dpxaias kwpuwdias enol Nucopévn Twa Ynjpiopa 0éobar undéva vov per’
Edrdeldny dpyovra peréyew tijs mélews, dv un dupw Tovs yovéas doTovs émdelénTal, Tovs
8¢ mpo EdrAelbov dveéerdoTws dpetobar, ‘Eumelos the Peripatetic says in the third book
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scrutiny in the second remit of the anagrapheis after the Thirty. We know
that the original ‘author’ of the citizenship law was Pericles, but this law
must have undergone scrutiny; a later tradition may therefore have pre-
served the names of figures such as Aristophon or Nicomenus as the pro-
posers of a decree ordering the scrutiny of that law.

A similar case of multiple ‘authors’ of laws can be observed in the case
of the scrutiny (via the work of the anagrapheis) of Draco’s homicide law,
in which there was a precise proposer of the probouleuma (IG T 104, 1. 4;
alas, the name is illegible). In fact, the tradition ascribing the law to Draco
is far stronger than the evidence linking the citizenship law exclusively to
Pericles.” It is plausible that the appearance of different names in the tra-
dition reflects discussions and amendments made during the scrutiny at
the Assembly, whereby the law was adapted to new legal realities.”

on Old Comedy that Nikomenes passed a decree that as of the archonship of Eukleides
no one was to participate in the po/is, who could not prove that both parents were astoz,
but that those before Eukleides were to be let off without problems’. The exact meaning
of this is debatable, see PATTERSON 2005: 285 with n. 30 (who follows Humphreys): ‘Those
after and those before the archonship of Eukleides are generally thought to be those born after
or before this date, but perhaps the demos intended that those introduced to the deme
before 403 should remain unexamined, but all new citizens would be so scrutinized’.

7 See, similarly, WALTERS 1983: 326. Anna Stevenson, in her PhD thesis (STEVENSON
2020: 182), draws attention to Dem. 57, in which Euxitheus c. 345 argued against his exclu-
sion from the deme (this source is also relevant for debates on citizenship laws: Dem. 57).
He asks the secretary to read out Solon’s law (Dem. §7.31) prohibiting foreigners from
trading in the Agora; he asks the court clerk (Dem. §7.32): Aafe 67 kal Tov ApioTopdvTos:
oUTw ydp, & avdpes Abnvaior, TovTov édofev éxetvos kalds Kal dnuoTikds vopoberioat,
o7’ &Ymeploacte maAw avavedoacbar, ‘Take also the law of Aristophon. You see, men of
Athens, you thought Solon enacted such a just and democratic law that you voted to
restore it’ (transl. from BERS 2003). The use of dvavedopar in this passage is curious, as it
typically means to renew an oath, alliance, or proxeny; see LSJ, s.v. dvavedouar. Perhaps
Demosthenes is referring precisely to legal scrutiny (as also suggested by HANSEN 1979: 36
and STEVENSON 2020: 182, with n. 92). This would mean that certain laws attributed to
Solon or another nomothetes (such as Pericles, in Lys. 30.28 rhetorically referring to him in
this capacity) had a specific proposer formally in the scrutiny of the laws.

7 1 argue that, even if the inscription with Draco’s law (IG I’ 104) might contain original
archaic homicide law without amendment, one cannot exclude the possibility of introduc-
ing changes to the scrutinised laws in general (as e.g. likely laws on the Boule with the
bouleutic oath); see MISKIEWICZ 2025: sect. 4.7; also below, n. 111, 115.
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Therefore, hypothetically, in the ‘second stage’ of the scrutiny of the
laws (from 403 onwards), the Athenians decided that Pericles’ citizenship
law should once again be valid.** At the same time, however, they had to
clarify the legal status of children born before its re-enactment, who,
under the renewed version of this law, would technically be classified as
nothoi. To avoid uncertainty regarding their legal standing, the citizenship of
those born before 403/2 was formally recognised. In this respect, earlier
democratic judgments (as indicated by Andoc. 1.88) from the first stage of
the scrutiny (until 404), when the issue had not yet been resolved, were like-
wise upheld regarding property and inheritance rights. Ultimately; the citi-
zenship law was approved during the scrutiny and accepted in the form of
Pericles’ version, thereby becoming in force once more; however, its appli-
cability was restricted from the archonship of Eucleides onward to prevent
retroactive enforcement.” The sources reporting the re-establishment of
Pericles’ law do not employ the verb xp7ofa, although admittedly they do
not address the issue from a strictly legal standpoint. One must also recall
that citizenship was a crucial matter after the Thirty. The Athenians debated
whether the citizen body should be enlarged by granting citizenship to non-
citizens who had helped overthrow the oligarchs (Azh. Pol. 40.2; Aeschin.
3.195). Importantly, changes to the citizenship law had formal implications
for other areas of law and required corresponding adjustments.*”

To sum up, the example of the citizenship law illustrates the complex-
ity of the legal status of nomoi in the late fifth century. A law could be valid
or invalid (urios | akuros einai), meaning that it formally belonged — or did

89 This might link the ‘re-establishment’ of Pericles’ law with the legal scrutiny and the
amnesty policy, as suggested also by WALTERS 1983: 326—327 (and shortly mentioned by
CARAWAN 2002: 17 1. 65). I am attempting to provide additional arguments for such an
interpretation.

81 See RHODES 1985b: 332-334; but see also CARAWAN 2008: 394.

% Interestingly; one of the fragments of Lysias’ speech (Lysias fr. 64.128-150 [ed. CarEY])
comes from an oration accusing Theozotides (a known politician, the proposer of the
decree mentioned above: see n. 11) of introducing an illegal decree (graphe paranomon)
which limited support for orphans to those who were legitimate sons, to the exclusion of
bastard sons and adopted sons (see comments in A0 1049). Moreover, in 403, land own-
ership became a vital criterion for citizenship (see Lys. 34).
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not belong — to the renewed body of nomoi, yet specific circumstances
could require restrictions on its application (chresthai) or on liability
(prothesmia). These mechanisms could, de 7ure, prevent a law’s enforce-
ment even when it generally remained valid. Moreover, this example
demonstrates that the legal uncertainty of the period affected not only
public procedures (where a graphe xenias could be used to challenge a per-
son’s status) but, perhaps even more significantly, the private sphere of
citizens, especially in matters of ownership and inheritance.

2.2.3. The archonship of Eucleides and the public sphere of law:
manoeuvring legal language

The archonship of Eucleides marked a cazesura in the application of laws
in the public sphere, a point clearly illustrated by Andocides’ manoeu-
vring with legal language discussed so far. Thus, let us return to the above-
quoted Andoc. 1.88, where the speaker refers to the amnesty covenant.
Andocides also alludes to the nomoi in the public domain (r&v 8¢ dnpo-
olwv), implying that all these laws ‘apply’ (ypjofar) only from the archon-
ship of Eucleides onward — thus creating the impression that laws enacted
earlier, under the democracy, were no longer valid.” He goes even further,
asserting that decrees enacted before 403/2 were also invalid (Andoc. 1.86,
89), including the decree of Isotimides from 415 (Andoc. 1.71), which had
resulted in his own exile (see above, section 2.1).

At the beginning of the legal part of his speech (Andoc. 1.72),** Ando-
cides tries to prove that the decree of Isotimides of 415 is ‘repealed’ (\éAv-
7at) and, therefore, no longer ‘valid’ (dkvpdv éorw), and his prosecutors
cannot invoke it. The key question is how the Athenians could have clas-
sified this decree during the scrutiny of the laws.

5 Jovce 2022: 99, 114-115, contra CARAWAN 2013: 188, who reinterprets And. 1.88 to mean:
All the laws for graphai, phaseis, endeixeis, and apopogai ... are to be scrutinized in the assembly.
Those confirmed in this process (and only those) are to be written up in the stoa (82). The
officers are not to admit any claim that is not based on a law listed from the Scrutiny’.

84 - . :
On this passage and its translation, see above, n. 30.
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Although in the first stage of the anagrapheis’ remit there was no for-
mal separation between nomoi and psephismata, the essence of their work
was to identify, locate, and submit to scrutiny at the Assembly all univer-
sally binding laws — that is, nomoi. Canevaro has rightly observed that,
although Isotimides’ proposal was formally a psephisma, it fulfils the crite-
ria of a nomos (a general and abstract norm).* Only hypothetically would
the anagrapheis, while querying regulations of a general nature, have qual-
ified the decree of Isotimides as a nomos. Had this decree passed scrutiny
in the Assembly, it would have remained valid («dpios eivad). Yet Ando-
cides, speaking ¢. 400, suggests that this was not the case. In referring to
the decree of 415, he limits the validity of ‘old laws’ only to those
approved from 403 onwards. In doing so, he ignores the work of the ana-
grapheis during 410—404, which, as already argued, is incorrect. For Ando-
cides, only laws valid from the archonship of Eucleides counted. For
Andocides, the laws were valid only from 403/2, that is during the archon-
ship of Eucleides. Perhaps this is the core of Andocides’ strategy. He con-
flates the question of the application of a law (the archonship of Euclei-
des being the moment from which certain laws were enforced — as in the
amnesty or the citizenship law) with the question of validity (that is what
was generally in force, including the results of the anagrapheis’ work from
410-399 and the nomoi enacted from 403 onwards). One can put forward
another hypothesis: if the trial of Andocides took place before the com-
pletion of the work by the anagrapheis (that is before 400/399, the trial of
Nicomachus was held after Andocides’ case), the decree of Isotimides
may simply not yet have been scrutinised and subsequently approved by
the Assembly. In any scenario, his intricate legal reasoning proved persua-
sive to the judges.

As argued above, Andocides’ manoeuvring of the status of laws is evi-
dent in his terminology, which is also illustrated in the following passages.*
In Andoc. 1.92—93, the orator describes the case of Cephisius, who, before
403, purchased tax-collection rights from the treasury. He did not pay the

% See CANEVARO 2013a: 124 n. 137. See also similarly DREHER 2022: 35, contra MacDow-
ELL 1962: 202203.

8 See the analysis of these passages by CARAWAN 2002: 18-19.
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price to the po/is but fled into exile. Later, after his return in 403, he could
not be punished. Andocides refers to the law that gave such competencies
to the Boule and ‘suspension’ of its application towards Cephisius:*’

Andoc. 1.93 (ed. Dilts & Murphy 2018): ¢ yap vépos olrws elxe, kvplav

5 \ ’ a N ’ 7 \ ’ -~ 5 \ ’
elvar Ty 7€ fovijy, bs dv mpiduevos Tédos wi) kaTaBdAn, Setv els To EVAov.

° 7 14 ~ ’ bl /’ 3 Bl 3 V4 y ~
o0T0s To(vuY, 671 Tols vépots éfmploacte dm’ EdxAeldov dpyovros xpiobat,
aiot & €xer Vv éxAéfas wry dmodolvar, kal viv yeyévmral avri uév guyd-
8os moAiTys, dvTi 8€ aTiuov GvkoPAVTYS, 6TL TOTs VEpOLS TOLS VIV Keluévols
xpnobe.

The law went like this: “The Council shall have authority to imprison in
the stocks any purchaser of a tax who does not pay up’. Now, because you
decreed that the laws should be applied from the Archonship of Euclei-
des, this man thinks it right not to pay over your money that he’s collected.
He’s now been transformed from an exile into a citizen, and from a dis-
franchised man into a malicious accuser, because you apply the laws now
in force.

This does not mean that the law on tax-collection was no longer valid
(kdpuos eivad), but, in Cephisius’ case, it was not applied (ypjofad) at that
moment due to the amnesty’s principles.”® If someone committed an
analogous offence, for instance, in 400, this law would fully apply. In addi-
tion, Andocides provides the example of Meletus:

Andoc. 1.94 (ed. Dilts & Murphy 2018): Mé\yros 8’ ad odrosl amjyayev
émt T&v Tpudrovta Aéovra, s Vuels dmavtes {oTe, kal améfavey éxetvos
akpiros. kal ToL 00T0S 6 Voos Kal TPETEPOV By Kal WS KAADS éxwy Kal viv
éoti, kal xppobe adTd, Tov BovdevoavTa év 7 adTd évéxeclar kal Tov T

% On the juridical competencies of the Boule, see RHODES 1972: 179—207; also, one needs
to consider the diachronicity of the oath of the bouleutas.

% However, see Ath. Pol. 39.5: ) éfeivar 8¢ dpyew pmdepiav dpxny t@v & 76 doret 7ov
EXevoive kaTotkolvTa, mplv Av dmoypdimral mdAw év 74 doTel kaToikew. Tas 8¢ dikas ToO
@dvov elvar kata Ta mdTpia, €l Tis Twa adToyepla éxTewer 1) érpwaev, ‘It should not be
permitted to a man living at Eleusis to hold any of the offices in the city until he had reg-
istered to live in the city again. Trials for homicide should be in accordance with tradition,
if anybody had killed or wounded anybody by his own hand’; on this /oc., see the edition
of RHODES 2017: 327-328.
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xewpl épyacduevov. Mé\yrov Tolvuv Tols mawal Tois To0 Aéovros odk éoT
@évov Sudhkew, 8Ti Tols vépous Set xpriolar am’ EdrlelSov dpyovros, émel s
ye ok dmjyayev, 008’ adTos avTiAéyet.

Again, Meletus here arrested Leon in the time of the Thirty, as you all
know, and Leon was executed without trial. And the following law not
only existed previously but also exists now and is also applied, because it
is a good one: ‘One who has planned an act shall be liable to the same
penalty as one who has committed it with his own hand’. So the reason
why Leon’s sons are not allowed to prosecute Meletus for murder is that
the laws have to be applied from the archonship of Eucleides; for not even
the man himself denies that he made the arrest.

Andocides uses here striking terminology: the quoted law ‘was’ previously in
the past and ‘is’ now (he employs simply the verb e/naz), which implies that
it is still being applied (ypricfe), and later that laws are generally in force only
from the archonship of Eucleides. This appears contradictory, but if we dis-
tinguish validity from application, the logic becomes clearer. Andocides was
perfectly aware of the distinction but strategically exploited the ambiguity
to win his case (see also the summary of his argument in Andoc. 1.89).

Diocles’ Law consistently employs the terminology xvpios elvas, specify-
ing both temporal criteria (the archonship of Eucleides) and broader con-
ditions (the democratic regime and the scrutiny of the laws) that deter
mined the validity of laws. Yet the archonship of Eucleides also marked a
decisive turning point for the application of laws (yp7ofar), a domain that
proved considerably more complex in practice — in the private sphere, for
instance owing to the retroactive implications of the citizenship law for
inheritance and property, and in the public sphere, particularly in the
enforcement of the amnesty. Athenian legal vocabulary, when read along-
side the broader context of Diocles’ Law, thus illuminates the legal and
judicial intricacies of the late fifth century ‘evolving law reform’. The dis-
tinction between validity and application was not merely terminological
but shaped how conflicting, suspended, or reactivated laws operated
within both public and private domains in Athens.
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2.3. Agraphoi and anagegrammenoi laws

Now, I turn to another debatable expression in Diocles’ Law, which spec-
ifies that valid laws, before and during the archonship of Eucleides, must
have been ‘recorded’ (elolv avayeypauuévor). But before explaining the
historical-chronological and legal dimension of this phrase, it is necessary
to clarify the philological scope of avaypddpew.

According to LS]J, this verb can mean ‘to record’, ‘to write out’, or ‘to
inscribe’. In the first sense, it involves writing onto something and can
carry a more abstract meaning. In the legal background of Diocles’ Law;
it should be understood in terms of archival and secretarial work, raising
questions about where the nomoi were written, by whom, and what the
significance of this activity was. Notably, avaypdapew could refer both to
writing documents on stone,*” and on portable materials, such as wooden
tablets.”’ These contexts might be associated with the secretarial duties
of guarding (pvddooew) established decrees and laws — responsibilities
assigned to the secretary of the Council (Ath. Pol. 54.3-4).”' In coopera-
tion with the stonemason, he ensured coherence in Athenian enactments
by publishing (dvaypdgew), copying (dvriypdpew), adding (mpooypdpew),
changing in writing (ueTaypdgew), or rescinding (émavophoiv) texts, fol-
lowing orders from the Boule and Ekklesia.”

8 E.g. Thuc. 5.47.11; Isoc. 4.180; IG I’ 104, 1. 7.

% E.g. IG I? 78a, 1. 26; IG I2 68, L. 17. See also VOLONAKI 2001: 141; BOoFFo & FARAGUNA
2021: 754.

1 On the role of the secretary of the council, see further RHODES 1972: 134-143; also

SICKINGER 1999: esp. 140147, and HENRY 2002. Notably, in the late fifth century the sec-
retary possessed ‘the book’ (ro BifAlov) with the decrees: see IG I’ 1, 1l. 61-62.

°2 Adding in writing’ (mpooypdepew) appears in IG I’ 1453 (= OsBORNE & Ruopgs, GHI 155,
clause 10, which attests modification in the oath of the Boule: mpooypdiar 6¢ kal wpos Tov
Sprov [T]ov 75 PoAijs Tov ypauuparéa Tis Bos r[al Tol Srjuov? Ta]dl, ‘and the secretary
of the Council {and People?} is to add the following to the oath of the Council’ [transl. by
S. Lambert and R. Osborne, from AIOD; and significantly also in Diocles’ Law (see below).
On peraypdpew and éravopfoiv, e.g. IG I’ 101 (= OsBORNE & RuoDES, GHI 187), 11. 58-59;
see also the above-mentioned verbs in the abridged glossary at the end of Borro & Fara-
GUNA 202I.
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However, as discussed above, Diocles’ Law should be understood
holistically in the context of the scrutiny of the laws, with the anagrapheis
playing a vital role (Hansen 1990: 64). Andocides notices that the ‘scruti-
nised laws’ should be published in the Stoa Basileios (Andoc. 1.82: dvaypdipat
& 1) 670q), in the form of the free-standing stelai (IG I’ 104, 1l. 7-8). Some
scholars do not exclude the possibility that the primary place of publica-
tion was the newly built central archive of the Metroon, with inscriptions
serving as an additional means of dissemination; the Assembly could
determine which laws required public display in this manner.”

This is why one finds the understanding of avayeypauuévor in Diocles’
Law to mean ‘recorded”® as the final result of the anagrapheis’ work both ()

%3 See ROBERTSON 1991: esp. 46—60; SICKINGER 1999: 103-105; MISKIEWICZ 2025: sec-
tion 4.9. The diverse publication of law is, for example, attested for the case of Amorgos
(through an inscription dated to the 2nd century, IG XII 7 515, 1. 130-134: 7ov 8¢ vépov
T6vd|e €]iv[ar kipiov] els Tov mdvTa xpdvov, kal 6 ypauuatevs adTov dvay|papldrw els Ta
dnudowa ypdupata mdvra kal €ls Tas 8éATous, ol ol [véuor €]id v dvay|ey]|paulu]évor,
avaypapdrw 8¢ kal Kpirélaos elomidgy kal [o7|godrw, [oD] dv kal Tov avdpidvra (oTdy,
‘Let this law be valid for all time, and let the secretary register it in all the public records
and on the tablets on which the laws are registered, and let Critolaus also inscribe it on a
stele and set it up wherever he places the statue’ [my transl}; for discussion, see HARTER-
Ursopruu 2011: 126-130. In support of the interpretation that the Stoa Basileios was the
only location for the scrutinised laws, scholars have sought to explain some inconsisten-
cies in the sources. For example, problematic is Demophantus’ decree on the law against
tyranny (see n. 14 above); Andocides, in his trial ¢. 400, describes this as a law ‘upon the
stele in front of the Council-house’ (Andoc. 1.95: 65 év 7 oAy éumpocdév éori 0 Pou-
Aevtnplov), adding that it is Solon’s law. This suggests that it would still be valid law, but
not displayed in the Stoa Basileios. But Andocides (1.99) states that Demophantus’ decree
was not valid — repeating his argumentation on applying law only from the archonship of
Eucleides — which, as is discussed so far, was not true; MacDOWELL 1962: 137: Andok. is
speaking loosely’. The date of Demophantus’ decree is also debatable, since the name of
the secretary Cleigenes would indicate the date of 410 (however, problematic are the
errors in the manuscript — still SOMMERSTEIN 2014: §3 opts for it; see also HANSEN 1990:
65; SHEAR 2011: 73), but Lyc. 1.124 refers to this law as being dated to the time ‘after the
Thirty (see CANEVARO & HARRIS 2012: 121-122). Mind also stele in the Eleusinium, which
contains the law on the olive branch referred to by Callias (Andoc. 1.116), which appears
to have been the very law in force when Andocides had his trial.

* See also IG I 118, 11. 38-41 (OsBORNE & Ruopgs, GHI 185, likely dated 408/7) that
attests the order for the secretary of the Council to delete (exaleiphein) the names of
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before and during the archonship of Eucleides.” Regarding such a chrono-
logical dimension, this clause introduces the principle that, as far as the
laws made before and during the archonship of Eucleides are concerned,
only those laws which have passed the scrutiny of laws were valid (that is
those which have passed the whole procedure beginning from the work of
the anagrapheis, being then voted on at the Assembly and finally recorded).
Many scholars generally agree on this point, but they do not always
explain inconsistencies in the sources (or, if they do, I do not find their
arguments fully convincing).”®

Taking the first sentence of Diocles’ Law literally’” might suggest that
anagegrammenoi refers only to the period of Eucleides’ archonship (403/2),
aligning with Andocides’ paraphrase (Andoc. 1.81-82). Yet, contrary to

Selymbrian hostages and their guarantors, wherever they ‘have been written up’ ([6]mo [éal
dv]ayey[plappévod). See IG 117 42, 1I. 8-11 (A0 803; likely dated to 378/7), which specifies
an order to write up Methymna to the Second Athenian League as other allies have been
written up (dvaypdiar adros Tov ypauparéa s Bodfs, domep kai of dAot oluuayot
avayeypaupuévor eloly, ‘the secretary of the Council shall record them just as the other allies
also are recorded’ [my transl.]). This evidence shows that eisin anagegrammenoi is simply a
general reference to the things recorded somewhere. Moreover, éalelpew means some act
of ‘erasing’ the contents of documents, as Andocides suggests in the case of both the law
on the exiles and Patrocleides’ decree, a copy of which also had to be removed (Andoc. 1.76:
TadT’ olv éfmploache ééaletfar mavra Ta Ymploparta, kal adTa kal €l woU TL AvTiypagpov v,
‘remove all these decrees, both their original versions as well as copies’); on that, see more
SHEAR 2011: 84-85. Notably, Nicomachus is accused (Lys. 30.2, 5) of engraphein and
exaleiphein laws during his work as an anagrapheus; see more MISKIEWICZ 2025: section 4.I.

% This is the interpretation proposed by MACDOWELL 1962: 197; also MACDOWELL 1978:
47, supported by RHODES 1990: 90, contra CLINTON 1982: 27-28. However, the crucial point
is that they assume the authenticity of Teisamenus’ decree (see n. 3 above).

% See also HARRISON 1955: 33; OSTWALD 1973: 91—92; SEALEY 1987: 37; HANSEN 1990;
RHODES 1991: 97; ROBERTSON 1991: 62; SICKINGER 1999: 100-102 (also 229 n. 37); JoyCE
2022: 111. I am not entirely convinced by the scholars who tried to explain inconsistencies
(I will discuss them further): CARAWAN 2002; CLINTON 1982; CANEVARO & HARRIS 2012;
CaNEVARO 2015. The problem also concerns how one treats Teisamenus’ decree (see n. 3
above), the role of nomothetai during the archonship of Eucleides, and their relationship
with the anagrapheis. See also PODDIGHE 2019: §6—59 (discussing the previous scholarship).

7 The key is how to understand this sentence (including its punctuation): rods véuouvs
Tovs mpo EvkAeldov Tebévras év Snuokpatia kal door én’ Evkdeldov érébnoav kal eloly
avayeypappévor, kvplovs elvad.
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Andocides’ description — as discussed so far — after the Thirty, the earlier
work of the anagrapheis that had begun in 410 and continued (with inter-
ruptions) until 399, was not invalidated. Limiting anagegrammenoi to
Eucleides’ archonship would render the prior and subsequent work of the
anagrapheis irrelevant. This is a crucial point that most scholars have not
convincingly explained so far.”® Even if the Athenian laws were not always
precisely formulated, the logic of the law reform itself supports the inter-
pretation that nomoi enacted under the democracy before the archonship
of Eucleides meant the laws that passed the scrutiny with the anagraphess
involvement in the first stage of their work”. The Athenians introduced
Diocles’ Law, among other reasons, to organise the outcome of the proj-
ect of legal scrutiny retrospectively and prospectively (from the archon-
ship of Eucleides onwards). Regarding the latter period, it covered specific

%8 HANSEN 1990: 65-67, with n. 9, interprets the matter differently, arguing that part of
Nicomachus’ activity up to 399 — especially his work on sacred laws and the calendar — did
not belong to the legal scrutiny project (Hansen follows a limited scope of the laws that
the anagrapheis were working on, see CLINTON 1982: 33735). I see no good reason to
exclude the sacred calendar from the scope of the scrutiny: Lys. 30 clearly presents Nico-
machus, as anagrapheus, working until 399 on ancestral sacrifices (30.17). CANEVARO 2015: 43
tries to explain this as follows: “The laws anagegrammenoi passed in the archonship of
Eucleides must also be simply valid, without a starting point. This must reflect the fact
that the anagrapheis were simply republishing laws (confirmed by the Assembly) that were
already in force before their republication, so even if they were republished at a specific
point during the archonship of Eucleides, they must be considered in force from before-
hand’; see also CANEVARO 2013a: 125. Yet if, as argued above (see above, n. 79, and below,
n. 111, 115), the scrutiny involved introducing amendments to laws, then these laws cannot
have been already in force in an unchanged form. Even if the amendment hypothesis
remains debated, the very logic of the scrutiny was to determine which version of the laws
was valid in light of contradictions (Lys. 30.3); see above, n. 71.

%2 RHODES 1990: 90 notes: Athenian laws were not always impeccably drafted, and I doubt
if Diocles did mean to imply that laws enacted under the democracy before 403/2 were to
be valid whether they had been written up or not. (...) I prefer to believe, with Douglas M.
MacDowell, that by the laws enacted under the democracy before the archonship of Euclides Diocles
meant the laws collected and published by the anagrapheis in their first term’ (quoting Mac-
DoWwELL 1978: 47); see also CLINTON 1982: 28 (who is generally against MacDowell’s posi-
tion, but also states: ‘T can agree that Diokles is a bit imprecise here, for this sentence is not
the main point in his law (what follows about the effective dates of new laws is much more
important).” I would say that both things were very important: old laws and new laws.
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circumstances of the amnesty and numerous other laws that were estab-
lished, likely by the nomothetai. These were required to introduce new
rules on applying the law due to the amnesty, the ongoing project of legal
scrutiny, and many issues regarding the Athenian constitution, including
procedures for nomothesia. Ultimately, it was a complex ‘evolving law
reform’ in unstable and dynamic times.

For understanding the role of the anagegrammenot in Diocles’ Law it is
crucial to evoke the argumentation of Andocides, who, after referring to
the alleged Teisamenus’ decree, introduced another law;'”’ which he
describes as follows (bold is mine):""'

Andoc. 1.86 (ed. Dilts & Murphy 2018): dpd ye éorw évravhol T meprelei-
meTo TEPL 6TOV 0l0V TE 7 dpxMV elodyew N Vudv mpafal Twi, AN 7 kara
ToUS Avayeypauuévovs vououvs; 6mov obv dypdepw vouw ovk EfecTt xprioa-
abai, 7} mov dypdew ye YnpicuaT mavTamacw ov Oet ye xpioachar. émedn
ToVUY €wpder 6Tt TOANOLS TGOV TOMT®OY €lev ouppopal, TOlS eV KaTd vé-
pous, Tots 8¢ kata Ymplopara Ta TPSTEPOV YEVOUEVA, TOUTOVGL TOVS VOUOUS
é0éuela, avTdv évexa TV vuvi Tolovpévwy, va ToUTwWY undev yiyvyTal unde
€&y ovkopavtely undevi.

Is there thus anything left about which an official could bring a case to
court or any of you could take action, except in accordance with the
recorded laws? Well then, where an unrecorded law may not be
employed, still more must an unrecorded decree not be enforced at all.
So, since we saw that a number of citizens were in trouble, some with laws
and some with decrees previously passed, we passed these laws with a view
to exactly what is now going on, so that none of this might happen and no
one might be allowed to prosecute anyone maliciously.

100 . .
Andoc. 1.85: édokipudabnoar puev odv of véuor, & dvdpes, kata T Yrjpiopa TovTl, TOUS
8¢ kvpwlévras dvéypapav €ls Ty aTodv. émedn &8’'dveypdpnoav, é0éueba véuov, & mdvres
~ , ) Y Ny ‘ L . .
xphole, kal pou dvdyvwdi 7ov véuov, ‘So the laws were scrutinised in accordance with this
decree, and the ones which were validated were written up in the Stoa. When they had
been inscribed, we passed a law which is universally enforced. Please read the law’; and

this short law that follows is regarded as inauthentic: see below, n. ro1.

R regard the brief citations of laws in this speech (the last sentence of Andoc. 1.85: Ndpos

Aypdepw 8¢ véuw Tas apyas un xprobar unde mept évds, A law which has not been recorded
shall not be employed by officials on any matter whatever”; and the beginning of Andoc. 1.87),
following CANEVARO & HARRIS 2012: 116-119, as inauthentic, so I quote only their paraphras-
es by Andocides (but for authenticity of Andoc. 1.87, see HANSEN 2017); see also above n. 3.
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We should keep four main points in mind when analysing this passage
through the prism of Diocles’ Law, as preserved in Dem. 24.42. Firstly,
although this point may be obvious, these two sources are not internally
related to each other (their character and aims differ). Secondly, most
agree that aypdepot vépot used here did not imply that the ‘unwritten laws’
in general, and customary law (as referred to, for instance, in Thuc. 2.37.3)
more broadly or even rules under the Eumolpidae’s exegesis, were excluded
from referring in the Athenian legal order;'*” they would still matter, but
as an additional reference, reinforcing the interpretation of the estab-
lished and recorded laws. Thirdly, Andocides used here the verb xpnofar,
not xvpuos elvas, highlighting the aspect of ‘applying laws’ by the officials
while conducting their public, and most often procedural, duties (the key-
words used by him are mpdooew and elodyew).'” Fourthly, making the
rule on dypagor véuor does not directly limit it to the archonship of
Eucleides (it will be introduced as a separate principle).

Therefore, I favour interpreting the key expression in Andoc. 1. 86 (also
Andoc. 1.89) as juxtaposing ‘recorded laws’ (avayeypauuévor véuor) and
‘unrecorded laws’ (dypdgot véuod) through the lens of the whole project
of the law reform, which re-established the valid Athenian body of laws
(nomoi) and was a pivotal caesura for the Athenian law-making. In this
‘evolving law reform’, valid laws were linked, on the one hand, with the
activities of the anagrapheis (i.a.), who worked on the scrutiny of the old
laws (finally authorised at the Assembly), and, on the other hand, after the
Thirty, with new laws also being established by the nomothetai. Even if the
formal differentiation of nomo: from psephismata appeared only after the

192 The topic of agraphoi nomoi generally in classical Athens is extremely often discussed

by scholars; on the broad cultural, religious and social background, see importantly Ost-
WALD 1973, TALAMANCA 2008, and more recently PEPE 2017 (for the context of this paper,
see p. 129 with n. 96); PODDIGHE 2019 (on late fifth century legal contexts, see pp. 51-60
with previous scholarship as well); see also THUR 2000 (from the legal point of view); and
FILONIK 2013: 44 n. 129 (also in the light of religious norms).

'% I would not agree that this rule was not a juristic principle but an instruction to the
archons (as THUR 2000: 89—100 holds, cited by CARAWAN 2002: 17 n. 66) since I do not
see the difference; such instructions were just part of the law if they were voted on by the
Athenian demos and had a general and abstract character.
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Thirty, in the first stage of the anagrapheis’ work (410—404), they also
inquired to find enactments of an abstract and general nature (as the
Athenians would later qualify as nomo7 — similarly like the case with the
decree of Isotimides as discussed above).

The relevance of avayeypaupévor in Diocles’ Law marks the moment
when there were no nomothetai (before archonship of Eucleides), but the
Athenians only scrutinised old laws; regarding the period after the archon-
ship of Eucleides, this also covers the time when new laws were enacted
(simultaneously with the continuation of the anagrapheis until 399). Thus,
Diocles’ Law focuses on the specific moments of validity (kdpios eivad)
regarding different times and takes the archonship of Eucleides as a vital
temporal reference. Andocides’ words should be interpreted as a general
rule on ‘laws application’. However, as has been argued many times, he nat-
urally employs legal language to fit his own case, and, for him, not using
agraphoi nomoi should, first and foremost, prevent malicious actions (suko-
phantein) toward him.'"”

Only ‘recorded laws’ (dvayeypapupévor véuor), that formed part of the
valid body of laws established during the late fifth century law reform,
were allowed to be applied by officials. These laws were publicly displayed
in writing and thus correctly ‘promulgated’ for consultation by the citi-
zens if needed. Making such clear records marked the starting point for
law-making in the fourth century. This assessment is coherent with the
scrutiny of the old laws made by thesmothetai — which was a regular proce-
dure in the fourth century — that determined ‘whether there is any
recorded law that contradicts another law or an invalid law among the
valid ones or more than one law recorded to deal with each issue’.'”

However, anagegrammenoi and agraphoi laws are interpreted slightly dif-
terently. For instance, Kevin Clinton has proposed that Andocides was

104 . .
See Joyck 2022: 117: “The rule “not to use an unwritten law” meant, simply, that a

statute not in the list could not qualify as a ‘law’, not that it was necessarily invalid after’;
see also RHODES 1991: 97 n. 43 (agraphoi nomoi could mean that ‘the authorities are not to
use any law which purports to be part of the code but has not been written up as part of’).

% Aesch. 3.38: €l Tis avayéypamTal vouos EvavTios €Tépw véuw, N AKUPOS év Tols kuplots,
7 mov €lol véuol mAelovs €vos avayeypaupuévor mept €xdorns mpdews; transl. from CAREY

2000, slightly modified.
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manipulating this law and that agraphoi should be contrasted not with
anagegrammenoi but with gegrammenoi (writter’ in the sense that the Athen-
ian state passed them); thus, the law cited by Andocides would mean that
the agraphoi nomoi should not be used if the demos passed a law on this
matter.'” However, Clinton argues that the scrutiny of the laws did not
cover all universally applicable laws, but only those of Solon and Draco
(including later additions). These who accept this view assume that, at the
time of the scrutiny of the laws, all laws under scrutiny were published
(dvarypdgew) only in inscriptional form (such as Draco’s law on homicide)
and displayed in the Royal Stoa in this form. However, this was not neces-
sarily the case; rather, the critical measure at that time lay in creating the
central archive of the Metroon (as discussed above). Moreover, generally
using only ‘passed laws’ would be articulated instead by some form of the
verb 7{fnuy; in Diocles’ Law, the enacted (rfeuévovs) laws principally
mark the validity of the law from the archonship of Eucleides onwards.
Nevertheless, what is certain is that both Andocides and Diocles’ Law
refer to specific circumstances of the Athenian law reform, from very dif-
ferent source contexts."” Indeed, anagegrammenoi or agraphoi (nomoi) in
the peculiar moment of the late fifth century were automatically associ-
ated by the Athenians with these legal developments. In the fourth cen-
tury, laws which were anagegrammenoi generally refer to ‘published’ (or
‘promulgated’) nomoi that were ‘currently’ in force (also Aesch. 3.38—39),
and officials were not allowed to apply any laws that were agraphoz, that is
not part of valid nomoi that were passed correctly and then recorded (on
‘carriers’, such as stone, as well as other ‘media’ stored in the Metroon).
Not using agraphoi nomoi means that the officials did not apply the laws
not included in the renewed body of laws, which comprised both old laws
(that passed the scrutiny) and new laws (established in the future). The

1% See CLINTON 1982: 34. This is the position supported by CANEVARO & HARRIS 2012:

116, n. 98 and CANEVARO 2013a: 123.

17 CaARAWAN 2002: 15-19 (see also CARAWAN 2013) re-interprets the passages on anagegram-
menoi in the context of the amnesty agreement, but with its limited application to laws and
procedures related to atimoi and public debtors primarily (contra JOYCE 2022: 114-115); see
also n. 83 above.
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use of anagegrammenoi in Diocles’ Law refers to the moment of validity of
laws and had a limited scope, meaning only laws that passed scrutiny
before and during the archonship of Eucleides. The lack of any mention of
anagegrammenoi for the period after the archonship of Eucleides follows
from the Athenians’ need to adapt the laws to new situations connected
to the dynamic political, legal, and constitutional period after the Thirty.
The scrutiny of the laws, which would eventually become part of the
‘evolving law reform’, was still a work in progress. Thus, Diocles’ Law
established a flexible approach: laws should generally be valid at the
moment of enactment, or, if so indicated, at some different precise
moment. After the archonship of Eucleides, some laws remained unfin-
ished under scrutiny, and, more significantly, the Athenians established
new rules for repealing laws from the legal order and making new ones.
To sum up, Diocles’ Law directly confirms that laws established defore
the archonship of Eucleides were indeed valid. Andocides, even when
presented in lengthy legal argument, seemed to evoke laws only partly. If
one separates the (in)validity of the laws from their application, it becomes
clear that the rule not to ‘apply’ agraphoi nomoi does not exclude the pos-
sibility of referring to some axiological or religious norms that were piv-
otal for the Athenian order and politeia, not as a contrary element to
anagegrammenoi nomoz but as a complementary component within the
legal strategy.'*® What is crucial from a formal point of view is that recorded
laws primarily serve to initiate and manage legal procedures and trials."’
It would not be possible to ‘bring a case’ (elodyew) into court or take
(Ilegal) action (mpdooew) — as pointed out at the beginning of Andoc. 1.86
— without a properly approved and promulgated legal basis that was for-
mally part of the legal order (and was thus valid: kvpios eivad). Importantly,

1% Such an approach is articulated by CLINTON 1982: 36, Talamanca 2008: 62—71; MAFFI
2018; STOLFI 2020: 156; PODDIGHE 2019: §9-61 (who also discussed the theoretical discus-
sions in Plato and Aristotle on the complementarity of nomoi and politeia as examined
through the lens of legal axiology at pp. 60-65).

199 See TALAMANCA 2008: 64, with n. 167 (stresses also the ‘risk’ during the euthynai of offi-
cials in regards to how they were bringing cases — eisagesn — into courts); MAFFI 2018: 83 and
PoDDIGHE 2019: §9.
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litigants were required to present a written indictment (enklema) at the
preliminary hearing (znakrisis) before the official." Later, during the trial,
it was possible to strengthen the argumentation referring to some agra-
phoi nomoi as a vital part of the Athenian legal axiology:.

2.4. What did the clauses of Diocles’ Law mean?
A summary

The validity of laws (expressed by xvpiovs eivar) falls into three categories:

1. Laws enacted before the archonship of Eucleides (7po EvxAeldov Te-
6évras), under the democracy (év dnporparie), implicit: dvayeypappévor.

This clause refers to the laws enacted between the overthrow of the
Five Thousand in 410 and the seizure of power by the Thirty, that is the
first stage of the anagrapheis’ work within the project of the scrutiny of
the laws, which lasted until 404. It implies the invalidation of all activities
of the Thirty. Laws were valid if they were democratically scrutinised
with the involvement of the anagrapheis, voted on by the Ekklesia, and
eventually published (avaypdgew), some on free-standing stelai, but pri-
marily by archiving them in the Metroon. For example, Draco’s law on
homicide and its re-publication in 409/8, as known from IG I’ 104, was
valid in this previously republished form."" T generally assume that, from
the beginning of the project of legal scrutiny, Athenian citizens could
introduce amendments to laws on which they were voting at the Assembly
(some of which would be approved without changes, others with changes,
and still others rejected); therefore, it was also important to stress that
only laws that passed the scrutiny of the laws (and only these versions of
the laws) were valid. This was introduced to avoid some inconsistencies

1 . . . . .
' On the role of written documents in Athenian trials, see recently HARRIS 2022 (dis-

cussing also the previous scholarship).

"' Harr1s & CANEVARO 2023 argue that this law was not amended (which is indeed con-

vincing), but they also infer that, during this project, all laws under scrutiny were only
accepted or rejected (based on the interpretation of Andoc. 1.82 and the verb dokimazein).
I do not share this approach - see above, n. 79 & 115.
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that were signalled in Lys. 30.3 (enantioi nomo:). The democratic voting on
the scrutinised laws thus empowered them, confirming their validity
(xBpros elvay) in the refreshed form."

2. Laws enacted during the archonship of Eucleides (én” EdxAeldov é-
7éfnoav), explicit: dvayeypaupévor.

One might call the archonship of Eucleides (403/2) ‘year zero’, but only
tor the application of the law, not its validity. It marked the time when the
legal scrutiny project was resumed, the previous activity of the anagrapheis
was legitimised, and their further remit re-established. We know that, in
the archonship of Eucleides, the Athenians decided to republish laws that
the Thirty had destroyed or abolished (within the work of the Twenty,
and maybe, to some extent, also anagrapheis)."” The work on the legal
scrutiny project was expected to have accelerated at that time. From Lys.
30.4, we learn that, again, Nicomachus allegedly illegally prolonged his
office from thirty days to four years. Most scholars rightly interpret this
as an exaggeration, but there may have been expectations to complete
the project more quickly. This would also explain why, in Diocles’ Law;,
when referring to the period after the archonship of Eucleides, there is no
direct association with laws being anagegrammenos.

However, most importantly, the Athenians decided to introduce many
additional laws that aimed imposing order on the new legal, constitution-
al, and judicial situation. They were required to adjust the legal order, pri-
marily regarding public issues, like the amnesty covenant, but also private
matters (as citizenship law and its legal implications for the private
sphere were stressed)."* It is perhaps this period that Andocides (1.82)
refers to when saying that the Athenians had realised that, by applying

2 . S
"2 For a contrary view, see SEALEY 1982: 293: ‘Although the reinscribing of the text was

ordered by the Ekklesia, there is nothing to suggest that the text itself received confirma-
tion by any vote of the Ekklesia in 409/8; the “nomos of Drakon”, as reinscribed, was
acknowledged as valid, but it did not derive its validity from any vote taken in 409/8".

13 . .
Against such a view; see CARAWAN 2002: 20, 1. 79.

" The rather limited scope of the meaning of this part of Diocles’ Law is presented by

CARAWAN 2002: 19723 (who tries to reconcile this with Teisamenus’ decree, which he
regards it as an authentic document; this paper was published before the intensive debates
regarding this issue, see above, n. 113 as well as n. 3).
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the previous laws of Draco and Solon, the amnesty would not work. This
would also relate to the ‘updating’ of the law on the Boule (which was
already part of the scrutiny of the laws before the Thirty; see IG I’ 105),
since from Andoc. 1.90—91, we learn that the oath of the bouleutai was also
modified due to the rules of reconciliation."” This is another example
that justifies describing this project as ‘evolving law reform’.

Eventually, the Athenians decided to elect nomothetai and to pass new
laws (Andoc. 1.89), including new rules governing law-making in general
(nomothesia). The period of the archonship of Eucleides was also crucial
for the validity of judgments and the application of laws (when laws were
enforceable by officials and courts), as was established in new and sepa-
rate legislation. These seem to be a series of laws made by nomothetar;
therefore, they constitute an additional element in making a valid body of
laws (nomoi) for the future.

3. Laws enacted after the archonship of Eucleides and laws to be enacted
in the future (uer’ EdxAeidnv refévras kal 76 Aourdv™® rifepévovs).

This is a fundamental principle regarding the validity of laws into the
future (from 402/1 onwards). The Athenians presented an alternative:
either a law could be valid from the date of enactment, or, if needed, a
transitional period could be fixed with a later date of validity. This is a vital
point that underscores the flexibility of the Athenian legal order regarding
the validity of laws in the still-unstable situation following the rule of the
Thirty. After reorganising the legal order and resurrecting legal scrutiny, the
Athenians decided to establish principles for future legislation. For exam-
ple, from Dem. 24.43 (in the speech Against Timocrates immediately after
the quotation of Diocles’ Law in the manuscript), we learn that a law can
contain the clause making it valid from the time of the departure of the

'S Although the inscription IG I’ 105 is very fragmentary, it seems to contain an oath of
the member of the Boule (1. 7—28, at 27: o« émipc|eqpid), from which we can infer that this
was also an important element of nomoi on the Boule. Generally, on the reconstruction of
the oath, see RHODES 1972: 194 (following Wade-Gery). On the legal status of the oath,
see doubts in Dem. 24.144-148; I would instead view the horkos as a vital part of the nomos.

1 . . \ \ ..

116 As Harris clarifies, 76 Aotmov means here that the provisions would not apply before
the date the measure was passed and can be translated as ‘henceforth’; see HARRIS 2002:
3—4; and also CANEVARO 2013: 126.
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incumbent archon."” After the archonship of Eucleides, the Athenians not
only continued the scrutiny of the old laws (such as the sacred calendar:
Lys. 30.17—25) but also produced new laws via nomothesia. In this way, the
Athenians invented a more flexible approach, including situations when
nomos would be valid from a moment other than its enactment.

The secretary of the Council was responsible for the publication of the
laws and for ensuring that the relevant clauses were ‘added in writing’ (rpoo-
ypdgpew) to the binding text of the laws." In this way, Diocles’ Law intro-
duced fundamental principles determining the moment of a law’s validity:
retrospectively, with respect to the activities of the anagrapheis, and prospec-
tively, both for the continuation of their work on the old laws until 400/399
and for all new laws enacted under nomothesia in the restored democracy
from 402/1 onwards.

Diocles’ Law;, however, did not consider the issue of limiting the applica-
tion of specific laws to make the amnesty clause work. This was addressed by
new laws passed by specifically appointed nomothetai (Andoc. 1.82) shortly
after the decision to resume legal scrutiny. This is why one needs to precisely
distinguish in Athenian legal language the validity of laws from their applica-
tion. One law that also aimed to secure the implementation of the amnesty
was probably Archinus’ nomos on paragraphe (Isoc. 18.2-3), likely enacted in
402/1 or 401/400. This procedure allowed actions to be brought against indi-

viduals who violated the reconciliation agreements."

117 . Al Ay , sy N / S o
Dem. 24.43: 67t modois &y vépwy wpooeyéypamto ‘Tov 6€ vépov elvar kUptov T6v8’ amo

700 perd Tov viv dpyovra’, ‘Because in many laws it has also been written that “this law is

valid during the archonship that follows the present one™ (transl. from HaRrR1s 2018).

"8 See SICKINGER 1999: 150: “The inscribed copies of some fourth-century laws do include
the date on which they were passed, but others do not. We might assume that secretaries
ignored the instructions of Diokles’ law, but it seems more likely that the dates required
by the law were recorded in archival texts and not copies on stone. It is difficult to know
what role, if any, the dating of laws played in their arrangement, but it is possible that pre-
cise dating was thought necessary not only to provide the effective date for the laws, but
also to ensure that only the most recent law on a particular topic was considered valid’.

"% This law is discussed by WHITEHEAD 2002: 84-88, together with previous scholarship.
He opts for either late 403/2 or 402/1 and elaborates on possible laws enacted in this peri-
od, such as the law on the levy (epobelia).
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3. TOWARDS ‘LEGAL CERTAINTY’

At the end of the fifth century, the Athenians decided to reform their
legal order, initiating a fluctuating process shaped by the complexities of
internal and external circumstances. Political factors — above all, the two
oligarchic coups d’état — appear to have accelerated change, but the need
for reform was rooted in earlier systemic inconsistencies: chiefly, the lack
of orderly law-making procedures. I focus in this paper mainly on the late
fifth century legal developments, although Mirko Canevaro and Martin
Dreher have traced the accumulation of legislative problems, mecha-
nisms for repealing laws, and the reasons for contradictory norms in the
‘pre-reform’ Athenian legal order.”® Ultimately, the introduction of so-
called ‘rules of change’ provided legal certainty amid conflicting laws
(enantioi nomoi, as in Lys. 30.3 discussed above).

By contrast, Roman law relied on fundamental principles governing
the rules of change, most notably lex posterior derogat legi priori”' The
Athenians, by contrast, lacked such general rules for much of their history.
Their legal order instead relied on the charge of graphe paranomon, intro-
duced to block the enactment of psephismata that contradicted existing
nomoi. The emergence of this complaint seems to reflect an acknowledg-
ment of contradictory norms in the Athenian legal order. Yet, scholars
note that this mechanism could not provide consistency, as it did not
apply retroactively to laws already in force, but only to new decrees.'”

Thus, unlike in Rome, older laws in Athens prevailed indefinitely. This
reflected the prevailing legislative ideology in fifth century Greek world,

120 My aim in this short point is not to present the Athenian approach to legal change

before the late fifth century in lengthy detail (on which see CANEVARO 2015, and DREHER
2022) but to accentuate the great importance of the late fifth century Athenian legal

developments concerning the validity of laws.

2 . .
21 On the Roman approach to derogating norms, see the literature above, n. 61; and also

CANEVARO 2015: §—6.

122 . . .
See CANEVARO 2015: 2933 (who also provides a reconstruction and previous scholar-

ship on that charge; and also GIANNADAKI 2015). Another interesting legal institution used
to manage the ‘validity’ of laws was adeiz (‘immunity’); notably, it did not operate retroac-
tively as well, see Esu 2021: 161.



226 RADOSEAW MISKIEWICZ

which regarded laws as immutable (Canevaro 2015). This perspective
began to shift following debates on politeia and nomoi at the end of the
fifth century, intensifying after the Athenian defeat in Sicily in 413, culmi-
nating in the first oligarchic coup in 411, and later in the launch of legal
scrutiny in 410. This project marked the beginning of a series of legal and
constitutional changes that ultimately formed the so-called ‘evolving law
reform.” Diocles’ Law was a crucial part of this reform, aiming both to
regularise the previously complex legal situation and establish clear rules
for future legislation on the validity of laws.

The Athenians sought to consolidate the legal order to protect the
democratic constitution and to ensure ‘legal certainty,’ a principle central
to Athenian legal culture at the end of the fifth century.” Certainty of
law; a core tenet of the modern rule of law, implies that laws should be
accessible, predictable, stable, consistent, clear, non-retroactive, and have
legitimacy.”* In Athens, conflicting laws during internal crises and exter-
nal war threatened the stability of the po/is’ legal, constitutional, and judi-
cial order. Thus, Diocles’ Law should be interpreted as a watershed in
clarifying the status of law. This Law regulated which laws constituted the
valid body of laws (romoi), guiding future law-making, while simultaneous-
ly ordering the previous complex normative situation, influenced both by
oligarchic interventions and the ongoing scrutiny of the laws. At the same
time, measures such as the amnesty covenant, together with the archon-
ship of Eucleides as a ‘year zero’ for the application (xpijofa) — though not
for the validity (kvplos elvad — of laws, reflect the social necessity of sta-
bilising the state. These reforms were ideologically reinforced by the pro-

2 . .
* For the notion of ‘legal culture’ for the ancient Greek world, see STOLFI 2020, and
MISKIEWICZ 2025: sections I & 6.

" These are the core features emphasised in Compilation of Venice Commission Opinions and
Reports Concerning Legal Certainty — CDL-PI(2022)004 (available at <https://www.coe.int/
en/web/venice-commission/-/cdl-pi-2022-004-e> {accessed 24 November 2025)). In legal
theory and philosophy, reference may be made to Fuller’s allegorical account of the reign
of Rex, illustrating the so-called ‘internal morality of law’, that is the eight desiderata that
laws should satisfy — most relevant for the idea of ‘legal certainty’ would be: generality,
promulgation, non-retroactivity, clarity, and consistency (FULLER 1964). See also Harr1s
2013a: 7-8.


https://www.coe.int/en/web/venice-commission/-/cdl-pi-2022-004-e
https://www.coe.int/en/web/venice-commission/-/cdl-pi-2022-004-e
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motion of homonoia (‘concord’; e.g. And. 1.108-109, 140)'* and soteria (‘sal-

vation),"”® intended to prevent further escalation of stass.

4. CONCLUSIONS

Diocles’ Law formed part of a broader package of law reforms undertak-
en against a complex legal, constitutional, political, and judicial backdrop
of late fifth century Athens. The archonship of Eucleides (403/2) marked
a kind of ‘year zero’ for the legal order, though primarily from the per-
spective of the application of the laws. Diocles’ Law, by contrast, focused
squarely on their va/idity. The breadth and intensity of legal and consti-
tutional activities in these years show why the developments from ¢ 410
to 399 are best described as the ‘evolving law reform’.

Immediately after the rule of the Thirty, the Athenians faced multiple
tasks: (1) approving previous (410—404) and prospective (403 onwards,
ultimately until 399) legislative actions within the scrutiny of the laws
with the vital role played by the anagrapheis; (2) establishing temporary
rules regarding the amnesty and the application of laws; (3) re-publishing
laws destroyed during the Thirty; (4) laying down fundamental principles
for the politeia and law-making (nomothesia); (5) setting the question of
legal validity — the precise aim of Diocles’ Law. Much of this activity
stemmed from measures introduced by the nomothetai. Our sources, how-
ever, often report only fragments of this complex situation, shaped by the
perspective of individual cases and the speaker’s judicial interest, making
a coherent reconstruction challenging.

This paper aimed at elucidating specific aspects of the Athenian legal
terminology. In Diocles’ Law;, kvpiovs elva: consistently denotes the validity
of laws, whereas Andocides employs yp7ofa. to highlight their application

%5 But also earlier in the work of Thrasymachus (zpud Dionysius of Halicarnassus’ On the
Style of Demosthenes: 85B1 DK). There was even the cult of Homonoia in Greece, see JOYCE
2022: 199—200.

126 See, e.g., Ath. Pol. 29.2; Thuc. 8.53.3, and Aristophanes’ Assemblywomen (passim); for dis-
cussion, see TORDOFF 2017.
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by magistrates and courts. Terms such as agraphoi nomoi and anagegram-
menoi nomoi were similarly distinguished, reflecting a nuanced legal vocab-
ulary. Despite linguistic ambiguities and flexible interpretation — not
unlike modern legal practice — the Athenians developed a specialized lan-
guage of law. By the late fifth century, clarifying such terminology became
itself a significant objective of law reform,'”” even if the tactical manoeu-
vring with legal language in the courts remained a separate phenomenon.

Therefore, Diocles’ Law established the rules for the validity of laws
(kvplovs elvar), but not their application (ypnobay). It retroactively made valid
those laws enacted before and during the archonship of Eukleides, which had
undergone the scrutiny of the laws during the period of democracy (410~
403/2, excluding the rule of the Thirty Tyrants). For the future, the general
principle was introduced that laws were valid at the time of their enactment
(including their re-enactment following the scrutiny until 400/399) — thus
providing flexibility for some laws whose validity would be later.

More broadly, Diocles’ Law shows how central the consolidation of law,
the pursuit of legal certainty, and the strengthening of the rule of law were
for the Athenians after a period of profound instability. They established
general rules that structured the legal order as well as the renewed body of
laws (regarding both previous and future legislation). The ‘evolving law
reformy’, among others, introduced the vital law-making (zomothesia) princi-
ple that the Athenian nomoi could be changed. From that moment, the pre-
vailing ideology, which held that laws were unchangeable after their enact-
ment, shifted towards an attitude of systematic legal scrutiny that continued
into the fourth century. For this reason, one cannot expect that laws pub-

"7 In the procedural contexts, Athenians introduced some pivotal amendments to legal
concepts, such as the distinction between nomoi and psephismata (see above, n. 20); yet on
the other hand, the updating of legal language in some regulations was absent, as we see
in Draco’s law (which uses quite archaic wording; see Harr1s & CANEVARO 2023). More-
over, in Lysias’ Against Theomnestus I (dated to the first half of the fourth century), the
accuser lists some old Solonian laws (which seem to be still valid), the language of which
was quite old (Lys. 10.16-19), and from this perspective was not updated. Thus, in the law
reforms, the Athenians decided to improve some clear and obvious inconsistencies, rather
than reduce ‘the open texture’ of the Athenian law;, which was generally crucial character-
istic of their legal order; on that, see HARRIS 2013a: especially pp. 175—245.
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lished on the Stoz Basileios were binding sets of rules or even represented a
‘code of law’."”® We know that in the fourth century no one perceived things
this way (in this context, the Metroon plays a critical role because of its pro-
vision of public access to laws). But this does not mean, as Hansen has
argued, that the legal scrutiny project did not matter holistically for the
Athenian legal order (Hansen 1990: 70—71). It did, but it was only part of the
bigger picture and one of many additional rules, of which Diocles’ Law was
but one example. This was the first time that the Athenians consolidated
laws and the legal order in coordination with one another. Officials were
allowed to apply only anagegrammenoi nomoi, that is laws that were correctly
passed, published, and recorded (via the scrutiny of the law and then via
nomothesia for the future), so thus promulgated for the Athenian citizens.
Diocles’ Law therefore determined the moment at which laws became valid
within the dynamic and complex landscape of late fifth century Athens.
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Abstract: The article examines the significance of Diocles’ Law (Dem. 24.42)
for the growing problem of (in)validity of laws in the Athenian legal order in
the late fifth century BcE. Diocles’ Law should be understood as part of the
broader set of vital principles that constituted an ‘evolving law reform’
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background to which specific clauses of Diocles’ Law refer (sections 2.1-2.4;
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More broadly, it outlines the challenges the Athenians faced at that time,
and the measures they took to address them, arising not only from the two
oligarchic coups d’état, but also from mounting problems in their legal, con-
stitutional, and judicial order. The article also argues that an analysis of Greek
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the archonship of Eucleides (403/2), the central argument is that Diocles’
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particular historical moment. This law was relevant retrospectively to ‘the
scrutiny of the laws’, with the vital involvement of dvaypagels 7dv vépwy
from the beginning of their work in 410, and, more broadly, to future law-
making. In addition (section 3), the article eventually identifies the principle
of ‘legal certainty’, which underpinned the introduction of Diocles’ Law, and
formed a key part of Athenian legal culture at the end of the fifth century BCE.
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in lines 6-8 of P Col. VI 123 (Alexandria, 200 CE) are related to two edicts
copied in P Oxy. XLVII 3364 (Oxyrhynchos, 209 cE), 1. 1-9, in which Septi-
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jecture that the document represents a late procedural stage, possibly includ-
ing the governor’s final decision and subsequent requests for execution.
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Abstract: Papyrological sources from late antique Egypt attest to a variety
of non-religious contexts in which clergy below the episcopal level — mainly
presbyters and deacons — exercised authority in rural settlements. These
contexts include formal and informal representation of village communities,
mediation in conflict, and policing of the morals. While these phenomena
have already drawn the attention of scholars, they were often viewed strictly
as an outcrop of the religious authority wielded by the clergy. The present
contribution is an attempt to nuance this perspective by taking into consid-
eration the diverse socio-economic factors which contributed to the social
standing of the clergy. It uses Pierre Bourdieu’s field theory, with its subse-
quent reiterations, as the main theoretical framework and builds on the con-
cepts of capital accumulation and convertibility between social fields in
order to arrive at a multifaceted analysis of the clerics’ position as fully inte-
grated members of rural societies.
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Abstract: A tiny archive composed of the famous Coptic arbitration proto-
col P Budge and three associated Greek documents, a settlement of claims,
a sale, and a loosely connected marriage document, bring forward a fascinat-
ing controversy of the tormented times between the Persian and the Arab
conquests of Egypt. Its settlement testifies to the operative force of law,
legal awareness of its users, and dispute-resolution strategies in an environ-
ment of intrinsic legal plurality. A new text edition, providing an in-depth
study of this material, delving into the dispute resolution method, rhetorics,
and proper reconstruction of the events, is presently in the works. Before it
is published, we would like to present here an aspect of this matter, closely
connected to the very origin of the dispute, viz. our hypothesis on the
nature of the security provided by the borrower, the widow Thekla, to her
creditors, the consorts Philemon and Thekla. This central matter of the
P, Budge controversy witnesses the profound legal awareness of its parties.
Operating within the legal framework provided by Roman law, and without
attempts to transgress it, the law-users of seventh-century Edfu managed to
bend and form it to serve best their needs, creating a flexible form of security,
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fitting the circumstances of Thekla-the-Widow and the creditors couple. It
is amazing to see how, even at the dusk of its domination of Egypt, the
Roman legal forma mentis was so strongly present in this inherently plural
society.
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dikaia time, legal practice, apotage, hypothekimaia asphaleia.
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